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AN ACT concerni ng rei nsurance.

Be it enacted by the People of the State of |Illinois,

represented in the General Assenbly:

Section 5. The |Illinois Insurance Code is anended by

adding Article XIE as foll ows:

(215 ILCS 5/ Art. Xl E headi ng new)

ARTI CLE XIE. Special Purpose Rei nsurance Vehicle Law

(215 ILCS 5/179E-1 new)

Sec. 179E-1. Short title. This Article may be cited as

t he Speci al Purpose Rei nsurance Vehicle Law.

(215 1 LCS 5/ 179E-5 new)
Sec. 179E-5. Purpose. This Article is adopted to provide

for the <creation of Special Pur pose Rei nsurance Vehicl es

("SPRV') exclusively to facilitate the securitization of one

or nore ceding insurers' risk as a neans of accessing

alternative sources of capital and achi eving the benefits of

securitization. | nvestors in fully funded i nsurance

securitization transactions provide funds that are avail able

to the SPRV to secure the aqggregate limt under an SPRV

contract that provides coverage agai nst the occurrence of a

triggering event. The <creation of SPRVs is intended to

achi eve qgreater efficiencies in conducti ng i nNsur ance

securitizations, to diversify and broaden insurers' access to

sources of risk bearing capital, and to make insurance

securitization generally avail able on reasonable terns to as

many U.S. insurers as possible.

Under the terns of the typical securities underlying an

i nsurance securitization transaction, proceeds from the

i ssuance of securities are repaid to the investor on a
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specified nmaturity date with interest or dividends unless a

triggering event oCcCcurs. The insurance securitization

proceeds are available to pay the SPRV' s obligations to the

ceding insurer if the triggering event occurs, as well as

being avail able to satisfy the SPRV's obligation to repay the

i nsurance securitization investors if a triggering event does

not occur. | nsurance securitization transacti ons have been

per f or ned by alien conpanies to utilize efficiencies

available to those alien conpanies that are not currently

avai lable to donestic conpanies. This Article is adopted to

al | ow nor e efficiency in conducti ng i nNsur ance

securitizations, to allow ceding insurers easier access to

alternative sources of risk bearing capital, and to pronpte

the benefits of insurance securitization to U S. insurers.

(215 I LCS 5/ 179E-10 new)

Sec. 179E- 10. Exenption from insurance laws wthin

limtations.

(a) An SPRV is subject to the foll ow ng:

(1) Articles I, XII 1/2, XXIV, XXV (Sections 408 and

412 only), and XXVIII (except for Sections 445, 445.1

445.2, 445.3, 445.4, and 445.5) of this Code; and

(2) Sections 132.1 through 134, 137 through 140,

155.01, 155.03, and 155.04 of this Code.

(b) No other provisions of this Code apply to an SPRV

organi zed under this Article, except as otherwi se provided in

this Article.

(215 I LCS 5/ 179E-15 new)
Sec. 179E-15. Definitions. For purposes of this Article,

the following terns have the indi cated neani ngs:

"Aggregate limt" neans the maxi num sum payable to the

cedi ng i nsurer under an SPRV contract.

"Ceding insurer" neans one or nor e i nsurers or
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reinsurers under commbn control that enters into an SPRV

contract with an SPRV

"Control" (including the ternms "controlling," "controlled

by" and "under common control with") neans the possession,

direct or indirect, of the power to direct or cause the

direction of the managenent and policies of a person, whether

t hrough the ownership of voting securities, by contract other

than a comercial contract for goods or non-nanagenent

services, or otherwise, unless the power is the result of an

of ficial position with or corporate office held by the

person. Control shall be presuned to exist if any person,

directly or indirectly, owns, controls, holds with the power

to vote, or holds proxies representing, 10%or nore of the

voting securities of any other person. This presunption may

be rebutted by a showing that control does not, in fact,

exi st. Not wi t hst andi ng the foreqgoing, for purposes of this

Article, the fact that an SPRV excl usi vel y pr ovi des

reinsurance to a ceding insurer under an SPRV contract shal

not by itself be sufficient grounds for a finding that the

SPRV or the SPRV organi zer or owner is controlled by or under

commpn control with the ceding insurer.

"Fair Val ue" neans:

(1) as to cash, the anount thereof: and

(2) as to an asset other than cash:

(A) the anmpunt at which that asset coul d be

bought or sold in a current transaction between

arms-length, willing parties;

(B) quoted market price for the asset in

active markets should be used if avail abl e; and

(C© if quoted market prices are not avail abl e,

a value deternined using the best infornmation

avai l abl e considering values of like assets and

other valuation nethods, such as present val ue of

future cash flows, historical value of the sanme or
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simlar assets or conparison to values of other

asset classes the value of whi ch have been

historically related to the subject asset.

"Fully funded" neans that, wth respect to an SPRV

contract, the fair value of the assets held in trust by or on

behal f of the SPRV under the SPRV contract on the date on

which the SPRV contract is effected, equals or exceeds the

aggregate limt as defined in this Article.

"I ndemmity trigger" neans a transaction termby which the

SPRV' s obligation to pay the ceding insurer for |osses

covered by an SPRV contract is triggered by the ceding

insurer incurring a specified | evel of |osses.

"I nsol vency" or "insolvent" neans that the SPRV is unabl e

to pay its obligations when they are due, unless those

obligations are the subject of a bona fide dispute.

"Non-indemmity triqgger" neans a transaction term by which

the SPRV's obligation to pay the ceding insurer under an SPRV

contract arises from the occurrence or existence of sone

event or condition other than the ceding insurer incurring a

specified level of |osses under its insurance or reinsurance

contracts.

"Permtted i nvest nents" neans those i nvestnents that neet

the qualifications set forth in Section 179E-85.

"Qualified U S.  financial institution" means, for

pur poses of neeting the requirenents of a trustee under this

Article, a financial institution that is eliqgible to act as a

fiduciary of a trust, and that is:

(1) organized or, in the case of a U S. branch or

agency office of a forei gn banki ng or gani zati on,

licensed, under the laws of the United States or any

state of the United States; and

(2) requl ated, supervised, and exam ned by federal

or state authorities having requlatory authority over

banks and trust conpani es.
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"Speci al purpose rei nsurance vehicle" or "SPRV' neans an

entity, domiciled in and organized under the |laws of this

State, that has received a limted certificate of authority

from the Director under this Article exclusively for the

limted purpose of entering into and effectuating SPRV

i nsurance securitizations, SPRV contracts, and other related

transactions permtted by this Article.

"SPRV contract" neans a contract between the SPRV and the

ceding insurer pursuant to which the SPRV agrees to pay the

ceding insurer an aqgreed anount upon the occurrence of a

triggering event.

" SPRV i nsurance securitization" neans a package of

rel at ed risk t ransfer i nstrunents and facilitating

adm ni strative agreenents by which proceeds are obtai ned by

an SPRV through the i ssuance of securities, which proceeds

are held in trust pursuant to the requirements of this

Article to secure the obligations of the SPRV under an SPRV

contract with one or nore ceding insurers, wherein the SPRV s

obligation to return the full initial i nvestnent to the

hol ders of those securities, pursuant to the transaction

terns, is contingent upon those funds not being used to pay

the obligations of the SPRV to the ceding insurers under the

SPRV Contract.

"SPRV organizer" neans one or nore persons who have

organi zed or intend to organize an SPRV under authority

obt ai ned pursuant to Section 179E- 20.

"SPRV securities" neans the securities issued by an SPRV.

"Triggering event" neans an event or condition that, if

and when it occurs or exists, obligates the SPRV to nmke a

paynent to the ceding i nsurer under the provisions of an SPRV

contract.

(215 I LCS 5/ 179E-20 new)

Sec. 179E-20. Limted certificate of authority.
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(a) Wthin 30 days after receipt by the Director of a

conmplete filing by the prospective SPRV organizer f or

authority to formor acquire an SPRV, which SPRV shall exist

and operate expressly for the limted purposes set forth in

this Article, the application shall be deened approved and a

limted certificate of authority shall be issued, unless

before the expiration of the 30-day period the Director

approves or di sapproves the application in witing. Alimted

certificate of authority may not be issued unless the country

or state of domcile of each ceding insurer has notified the

Director in witing that they have not disapproved the

transaction. A conplete filing of the application nust

i nclude the foll ow ng:

(1) an affidavit verifying that each prospective

SPRV organizer the SPRV neets the requirenents as set

forth in this Article;

(2) a representation that the prospective SPRV

organizer intends to form an SPRV to operate in

accordance with the requirenents set forth in this

(3) the proposed nane of the subject SPRV;

(4) biographical descri pti ons of each SPRV

organi zer setting forth their |legal nanmes, any nanmes

under which they have or are conducting their affairs,

and any affiliations with other persons as defined in

Article VIII 1/2, together with such other biographical

information as the Director nmay request;

(5) the source and formof the mninum capital to

be contributed to the SPRV;

(6) any persons with which the SPRV is or, upon

formation, will be affiliated as defined in Article WVIII

1/2;

(7) the names and biographical information of the

pr oposed nenbers of the board of directors and principal



SOLIMAR DFAULT BILLS NONE


SB864 Engr ossed -7- LRB9205491JScsA

© 00 N o o b~ w N Pk

W W W W W NN N NDNNDNDRNDNNR P P R B R R B R R
N W N P O © 0 N O 00 & W N B O © 0 N 0o o0 M W N B O

officers of the SPRV, setting forth their |egal nanes,

any nanes under which they have or are conducting their

affairs and any affiliations with other persons as

defined in Article VIII 1/ 2, together with such other

bi ographical information as the Director nay request: and

(8) a plan of operati on, consi sti ng of a

description of the contenpl ated i nsurance securitization,

the SPRV contract, and rel ated transactions, which plan

of operation must include:

(A) draft docunentation or, at the discretion

of the Director, a witten summary, of all materi al

agreenents that will be entered into to effectuate

the insurance securitization and the rel ated SPRV

contract, including the nanes of t he cedi ng

insurers, the nature of the risks being assuned, and

t he maxi mum anount s, pur pose, nat ur e, and

interrelationships of the vari ous transacti ons

required to effectuate the i nsurance securitization;

(B) the investnent strategy of the SPRV and a

representation that (i) the investnment strategy

conplies wth the investnent requirenents set forth

in this Article and (ii) i ncl udes i nvest nent

practices or other provisions to preserve asset

values that wll facilitate attainment of full

funding during the termof the securitization wth

assets that can be nonetized in response to a

triggering event wthout a substantial [0sSs in

(C a description of the nethod by which

| osses covered by the SPRV contract that nay devel op

after the termnation of the contract period are to

be addressed wunder the provisions of the SPRV

contract; and

(D) a representation that the trust agreenent
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and the trusts holding assets that secure the

obligations of the SPRV under the SPRV contract and

the SPRV contract with the <ceding insurers in

connecti on with t he cont enpl at ed i nNsur ance

securitization will be structured in accordance with

the requirenents set forth in this Article.

(b) The Director may not approve the application or

issue a limted certificate of authority until he or she has

f ound that the proposed plan of operation provides a

reasonabl e expectati on of a successful operation, based on

t he proposed SPRV organizer, directors, and officers being of

known gqgood character and that there is no good reason to

believe that they are affiliated, directly or indirectly,

t hr ough owner shi p, control, managenent , rei nsur ance

transactions, or other insurance or business relations wth

any person or persons known to have been involved in the

i mproper nmni pul ati on of assets, accounts or reinsurance.

(c) Upon approval by the Director of the application and

the issuance of alinmted certificate of authority, the SPRV

may be acquired or forned and, in accordance wth the

approved plan of operation, the SPRV nay enter into contracts

and conduct other activities within the paraneters set forth

in the filed plan of operation.

(d) The linmted certificate of authority so i ssued shal

state that the SPRV's authorization to be involved in the

busi ness of reinsurance is linmted to only the reinsurance

activities that the SPRV is allowed to conduct under this

Article.

(e) The SPRV organi zer nust provide a conplete set of

the docunentation of the insurance securitization to the

Director upon closing of the transactions including, but not

limted to, an opinion of |legal counsel wth respect to

conpliance with this and any other applicable |aws as of the

effective date of the transaction. Any naterial change of the
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SPRV' s plan of operation described in itens (1) through (8)

of subsection (a) including, but not linited to, the i ssuance

of new securities to continue the securitization activities

of the SPRV under this Article after expiration and ful

satisfaction of the initial securitization transactions,

requires prior approval of the Director, however, a change in

t he counterparty to swap transactions for an existing

securitization as all owed under this Article shall not be

deened a material change. Any material change that i s not

di sapproved by the Director in witing within 15 days after

its subnission shall be deened approved.

(215 I LCS 5/ 179E- 25 new)
Sec. 179E- 25. Limted purpose of SPRV. This Article

aut hori zes SPRVs to be created for the limted purpose of

entering into insurance securitization transactions wth

investors and into related agreements to pay one or nore

ceding insurers aqgreed upon anmounts under an SPRV contract

upon the occurrence of triggering events related to the

i nsurance business of the ceding insurer. An SPRV nmay not

i ssue a contract for assunption of risk or indemification of

| oss other than an SPRV contract as defi ned herein.

(215 ILCS 5/179E-30 new)

Sec. 179E-30. Approved transactions and operation of

(a) SPRVs authorized under this Article nay at any given

time enter into and effectuate SPRV contracts wth one or

nore ceding insurers, provided that the SPRV contracts

obligate the SPRV to indemify the ceding insurer for |osses

and that contingent obligations of the SPRV under the SPRV

contracts are securitized in full through a single SPRV

i nsurance securitization and are fully funded and secured

with assets held in trust in accordance with the requirenents
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of this Article pursuant to agreenents contenplated by this

Article and invested in a manner that neets the criteria set

forth in Section 179E-85 of this Article.

(b) An SPRV may enter into such agreenents with third

parti es and conduct such business as is necessary to fulfil

its obligations and adnm nistrative duties incident to the

i nsurance securitization and the SPRV contract. The

agreenents may include entering into swap agreenments or other

transactions that have the objective of leveling timng

differences in funding up-front or ongoing transacti on

expenses or managing credit or interest rate risk of the

investnents in trust to assure that the assets held in trust

will be sufficient to satisfy (i) paynment or repaynent of the

securities issued pursuant to an insurance securitization

transaction or (ii) the obligations of the SPRV under the

SPRV contract. In fulfilling its function, the SPRV shal

adhere to the following requirenents and shall, to the extent

of its powers, ensure that contracts obligating other parties

to performcertain functions incident to its operations are

substantively and nmaterially consistent with the foll ow ng

requi renents and qui deli nes:

(1) An SPRV shall have a distinct name, which shal

i nclude the designation "SPRV'. The nane of the SPRV nmay

not be deceptively simlar to, or likely to be confused

with or mstaken for, any other existing business name

registered in this State.

(2) Unless otherwse provided in the plan of

operation, the principal place of business and office of

any SPRV organi zed under this Article nust be located in

this State.

(3) The assets of an SPRV nust be preserved and

adm ni stered by or on behalf of the SPRV to satisfy the

liabilities and obligations of the SPRV incident to the

i nsurance securitization and other related agreenments,
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i ncludi ng the SPRV contract.

(4) Assets of the SPRV that are pledged to secure

obligations of the SPRV to a ceding i nsurer under an SPRV

contract nust be held in trust and adninistered by a

qualified U S. financial institution. The qualified U.S.

fi nanci al institution may not control, be controlled by,

or be under common control with, the SPRV or the ceding

i nsurers.

(5) The agreenent governing any trust nust create

one or nore trust accounts into which all pledged assets

must be deposi ted and held wuntil distributed in

accordance with the trust agreenment. The pl edged assets

must be held by the trustee at the trustee's office in

the United States and may be held in certificated or

electronic form

(6) The pr ovi si ons f or wi t hdr awal by ceding

insurers of assets fromthe trust shall be clean and

uncondi tional subj ect only to t he foll ow ng

requi renents:

(A) the ceding insurer shall have the right to

wi t hdraw assets fromthe trust account at any tine,

without notice to the SPRV, subject only to witten

notice to the trustee fromthe ceding insurer that

funds in the anbunt requested are due and payabl e by

(B) no other statenent or docunent need be

presented in order to withdraw assets, except the

cedi ng insurer nmay be required to acknow edge

recei pt of withdrawn assets:

(C) the trust agreenent nust indicate that it

is not subject to any conditions or qualifications

outside of the trust agreenent;

(D) the trust agreenent nay not contain

references to any other agreenents or docunents; and
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(E) no reference may be nmade to the fact that

the funds may represent reinsurance prenm uns or that

the funds have been deposited for any specific

(7) The trust agreenent nust be established for the

sole use and benefit of the ceding insurer at least to

the full extent of the SPRV' s obligations to the ceding

insurer under the SPRV contract. If there is nore than

one ceding insurer, a separate trust aqgreenent nust be

entered with each <ceding insurer and a separate trust

account nust be maintained for each ceding insurer.

(8) The trust agreenent nust provide for t he

trustee to:

(A receive assets and hold all assets in a

saf e pl ace;

(B) determine that all assets are in a formso

that the ceding insurer or the trustee, upon

direction by the <ceding insurer nmay, whenever

necessary, nhegotiate any the assets, w thout consent

or signature fromthe SPRV or any other person or

(C© furnish to the SPRV, the Director, and the

ceding insurer a statenent of all assets in the

trust account reported at fair value wupon its

inception and at intervals no | ess frequent than the

end of each cal endar quarter;

(D notify the SPRV and the <ceding insurer,

within 10 days, of any deposits to or withdrawal s

fromthe trust account;

(E) upon witten demand of the ceding insurer,

imedi ately take any and all steps necessary to

transfer absolutely and wunequivocally all right,

title, and interest in the assets held in the trust

account to the ceding insurer and deliver physical
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custody of the assets to the ceding insurer; and

(F) allow no substitutions or wthdrawals of

assets from the trust account, except on witten

instructions fromthe cedi ng insurer.

(9) The trust agreenent nust provide that at | east

30 days, but not nore than 45 days, before term nation of

the trust account, witten notification of term nation

shall be delivered by the trustee to the ceding insurer.

(10) The trust agreenent nay be nmade subject to and

governed by the laws of any state, in addition to the

requirenents for the trust as provided in this Article,

provided that the state is disclosed in the plan of

operation filed with and approved, or deened approved, by

the Director under Section 179E- 20.

(11) The trust agreenent nust prohibit invasion of

the trust corpus for the purpose of paying conpensation

to, or reinbursing the expenses of, the trustee.

(12) The trust agreenent nust provide that the

trustee shall be liable for its own negligence, wllfu

m sconduct, or |lack of good faith.

(13) Notwi thstandi ng t he pr ovi si ons of itens

(6)(QO), (6)(D), and (B6)(E) of this subsection or item

(14)(E) of this subsection, when a trust agreement is

established in conjunction with an SPRV contract, then

the trust agreenent nmay provide that the cedi ng insurer

must undertake to use and apply any anounts drawn upon

the trust account, wthout dimnution because of the

i nsol vency of the ceding insurer or the SPRvV, for the

foll owi ng purposes:

(A) to pay or reinburse the ceding insurer

amounts due to the ceding insurer under the specific

SPRV contract including, but not limted to,

unearned premuns due to the ceding insurer, if not

otherwi se paid by the SPRVin accordance wth the
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1 terns of the agreenent; or
2 (B)  when the ceding insurer has received
3 notification of termnation of the trust account,
4 and when the SPRV's entire "obligations" under the
5 specific SPRV contract remain unliquidated and
6 undi scharged 10 days prior to the term nation date,
7 to withdraw amounts equal to those obligations and
8 deposit those anpbunts in a separate account, in the
9 nane of the ceding insurer, in any qualified U.S.
10 financi al institution, apart from its genera
11 assets, in trust for those uses and pur poses
12 specified in item(13)(A) of this subsection as nay
13 remai n_executory after the withdrawal and for any
14 period after the termnation date. "Cbligations"
15 within the neaning of this subsection nay, wthout
16 duplication, include:
17 (i) losses and |oss expenses paid by the
18 ceding insurer, but not recovered from the
19 SPRV;
20 (ii) reserves for losses reported and
21 out st andi ng;
22 (iii) reserves for losses incurred but
23 not report ed;
24 (iv) reserves for |o0ss expenses;
25 (v) reserves for unearned prem uns; and
26 (vi) any other anmounts that, together
27 with (iv), represent the aggr egat e [imt
28 remai ni ng under the SPRV contract if the period
29 of coverage or the agreed upon period of |oss
30 devel opnent has yet to expire.
31 The provisions to be included in the trust agreenent
32 pursuant to this item(13) may, in lieu thereof, be included
33 in the underlying SPRV contract.
34 (14) An SPRV contract nust contain provisions that:
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(A require the SPRV to enter into a trust

agreenent specifying what recoverabl es or reserves,

or both, the agreenent is to cover and to establish

a trust account for the benefit of the ceding

(B) stipulate that assets deposited in the

trust account nust be valued according to their

current fair value, and may consi st only of

pernmtted i nvest nents;

(C© require the SPRV, before depositing assets

with t he trust ee, to execut e assi gnnent s,

endorsenents in blank, or transfer |eqgal title to

the trustee of all shares, obligations, or any other

assets requiring assignnents, in order that the

ceding insurer, or the trustee upon the direction of

the ceding insurer, nmay whenever necessary negoti ate

the assets without consent or signature from the

SPRV or any other entity:;

(D) require that all settlenents of account

bet ween the ceding insurer and the SPRV be nmde in

cash or its equivalent:; and

(E) stipulate that the SPRV and the ceding

i nsurer agree that the assets in the trust account,

est abl i shed under the provisions of the SPRV

contract, may be withdrawn by the ceding insurer at

any tine, notwi thstanding any other provisions in

the SPRV contract, and shall be utilized and applied

by the ceding insurer or any successor by operation

of law of the ceding insurer, including (subject to

the provisions of Section 179E-80), but w thout

further limtation, any liquidator, rehabilitator,

receiver, or conservator of the ceding insurer,

wi t hout di mi nution because of insolvency on the part

of the <ceding insurer or the SPRV, only for the
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foll owi ng purposes:

(i) to transfer all of those assets into

the trust account for the benefit of the

ceding insurer under the terns of the SPRV

contract and in conpliance with this Article;

and

(ii) to pay any other anpbunts the ceding

insurer clains are due under the SPRV contract.

(15) The SPRV contract entered into by the SPRV nay

contain provisions that give the SPRV the right to seek

approval fromthe ceding insurer to wthdraw from the

trust all or part of the assets contained in it and

transfer the assets to the SPRV, provided that:

(A at the tine of the withdrawal, the SPRV

replaces the w thdrawn assets with other qualified

assets having a fair value equal to the fair value

of t he assets wi t hdr awn and that neet the

requi renents of Section 179E-85; and

(B) after the withdrawals and transfer, the

fair value of the assets in trust securing the

obligations of the SPRV under the SPRV contract is

no less than an ambunt needed to satisfy the fully

funded requirenent of the SPRV contract. The ceding

i nsur er shal | be the sole judge as to the

application of these provisions, but shall not

unr easonably nor arbitrarily withhold its approval.

(16) The investors in the SPRV nust aqgree, and be

contractually obligated to so do, that any obligation to

repay principal, interest, or dividends on the securities

i ssued by the SPRV shall be reduced upon the occurrence

of a triggering event, to the extent that the assets of

the SPRV held in trust for the benefit of the ceding

insurer are renitted to the ceding insurer in fulfill ment

of the obligations of the SPRV under the SPRV contract.
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(17) Assets held by an SPRV in trust nust be val ued

at their fair val ue.

(18) The proceeds from the sale of securities by

the SPRV to investors nust be deposited with the trustee

as contenplated by this Article, and nust be held or

invested by the trustee in accor dance with t he

requi renents of Section 179E-85.

(19) An  SPRV organized wunder this Article, may

engage only in fully funded indemity triggered SPRV

contracts to support in full the ceding insurers

exposures assunmed by the SPRV, except that an SPRV nny

engage in an SPRV contract that is non-indemity

triggered after the Director, in accordance wth the

aut hority granted under Section 179E-100 of this Article,

adopts rules addressing the treatnent of the portion of

the risk that is not i ndemi ty based, i ncl udi ng

accounting, disclosure, risk-based capital treatnent, and

t he manner in whi ch ri sks associated with the

non-i ndenmity based SPRV contract may be evaluated and

managed. An  SPRV may not at any tine enter into an SPRV

contract that is not fully funded, whether indemity

triggered or non-indemity triqggered. Assets of the SPRV

may be used to pay interest or other consideration on any

outstanding debt or other obligation of the SPRV, and

nothing in this itemshall be construed or interpreted to

prevent an SPRV fromentering into a swap agreenent or

other transaction that has the effect of guaranteeing

i nterest or other consideration.

(20) The contracts or other docunentation relating

to an SPRV i nsurance securitization nust contain

provisions identifying the SPRV that will enter into the

speci al purpose rei nsurance securitization. The contracts

or other docunmentation nust clearly disclose that the

assets of the SPRV, and only those assets, are avail able
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to pay the obligations of that SPRV. Notw thstanding the

foregoing, and subject to the provisions of this Article

and any other applicable law or rule, the failure to

include this language in the contracts or ot her

docunentation may not be wused as the sole basis by

creditors, reinsurers, or other claimants to circunvent

the provisions of this Article.

(21) Under no ci rcunst ances my an SPRV be

aut hori zed to:

(A) issue or otherwise adninister primary

i nsurance policies;

(B) have any obligation to the policyhol ders

or reinsureds of the ceding insurer;

(C) enter into an SPRV contract with a person

that is not licensed or otherw se authorized to

conduct the business of insurance or reinsurance in

at least its state or country of domcile; or

(D) assune or retain exposure to insurance or

rei nsurance |l osses for its own account that is not

initially fully funded by proceeds froman SPRV

securitization that neets the requirenents of this

Article.

(22) At the <cessation of business of an SPRV the

limted certificate of authority granted by the Director

shall expire and the SPRV shall no | onger be authorized

to conduct activities under this Article unless and until

a new certificate of authority is issued pursuant to a

new filing in accordance with Section 179E-20.

(23) It is unlawful for an SPRV to loan or

otherwi se invest, or place any of its assets in custody,

trust, or under managenent with, or to borrow npney or

receive a loan from (other than by issuance of the

securities pursuant to an SPRV i nsurance securitization),

or advance from anyone convicted of a felony, anyone who
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is untrustworthy or of known bad character, or anyone

convicted of a crimnal offense involving the conversion

or nisappropriation of fiduciary funds or insurance

accounts, theft, deceit, fraud, misrepresentation, or

corrupti on.

(215 I LCS 5/ 179E- 35 new)
Sec. 179E- 35. Power s.

(a) An SPRV authorized under this Article shall have the

necessary powers to enter into contracts and to conduct such

other comercial activities as are necessary to fulfill the

pur poses of this Article. Those activities may include, but

are not limted to, entering into SPRV contracts, iSsuing

securities of the SPRV and conplying with the terns thereof,

entering into trust, swap, and other agreenents as nay be

necessary to effectuate an insurance securitization in

conpl i ance with t he limtations and pursuant to the

authorities granted to the SPRV under this Article or the

pl an of operation approved or deened approved by the

(b) An SPRV organized or doing business under this

Article shall, by the nane adopted by the SPRV, in |l aw, be

capabl e of suing or being sued, and nay nmke or enforce

contracts in relation to the business of the SPRV: may have

and use a comon seal, and in the nane of the SPRV or by a

trustee chosen by the board of directors, shall, in |aw, be

capabl e of taking, purchasing, holding and di sposing of real

and personal property for carrying into effect the purposes

of its organization; and my by its board of directors,

trustees, officers, or managers, neke by-laws and anendnents

thereto not inconsistent with the laws or the constituti on of

this State or of the United States, which by-laws shal

defi ne the manner of electing directors, trustees, or

managers and officers of the SPRV, together wth their
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(215 I LCS 5/ 179E-40 new)
Sec. 179E-40. Affiliation. Not wi t hst andi ng t he

provisions of Article VIIl 1/2, the SPRV, the SPRV organi zer,

and subsequent debt or equity investors in SPRV securities

shal | not be deened affiliates of the ceding insurer by

virtue of the SPRV contract between the ceding insurer and

the SPRV, the securities of the SPRV, or rel ated agreenents

necessary to inplement the SPRV i nsurance securitization. An

SPRV may not be controlled by, may not control, and nay not

be under comon control with any ceding insurer that is a

party to an SPRV contract.

(215 1 LCS 5/ 179E-45 new)
Sec. 179E- 45. Capitalization. An SPRV nust have m ni mnum

initial capital of not |less than $5,000. Al of the initial

capi tal must be received by the SPRV in cash. The nini num

initial capital required and all other funds of the SPRV in

excess of its mnimuminitial capital, including funds held

in trust to secure the obligations of the SPRV pursuant to

its obligations wunder the SPRV contracts, shall be invested

as provided in Section 179E-85.

(215 I LCS 5/179E-50 new)
Sec. 179E-50. Di vidends. An SPRV may not declare or pay

dividends in any formto its owners unless the dividends do

not decrease the capital of the SPRV bel ow $5, 000, and after

giving effect to the dividends, the assets of the SPRv,

i ncluding assets held in trust pursuant to the ternse of the

i nNsur ance securitization, ar e sufficient to neet its

obligations. Dividends my be declared by the board of

directors of the SPRV if the declaration of dividends woul d

not violate the provisions of this Article or jeopardize the
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fulfillment of the obligations of the SPRV or the trustee

pursuant to the SPRV insurance securitization, the SPRV

contract or any related transacti on.

(215 I LCS 5/ 179E-55 new)

Sec. 179E-55. Records and financial reports.

(a) The records of the SPRV nust be naintained in this

State and nust be available for exam nati on by t he

Departnent. The Director shall have the right to exam ne the

records of an SPRV at any tine. No later than 5 nonths after

the fiscal year end of the SPRV, the SPRV nmust file with the

Director an audit by a certified public accounting firm of

the financial statenents of the SPRV and the trust accounts.

(b) No later than WMarch 1 of each vyear, an SPRV

organi zed wunder this Article nust file with the Director a

statenent of operations, including, but not Ilimted to, a

statenent of incone, a bal ance sheet, and a detailed listing

of invested assets, including identification of assets held

in trust to secure the SPRV' s obligations under the SPRV

contract, for the year ending the previ ous Decenber 31. The

statenents shall be prepared in accordance with Section 136

of this Code on such fornms and shall reveal such infornmation

as shall be required by the Director.

(c) An SPRV nust keep its books and records in a manner

so that its financial condition, affairs, and operations can

be ascertained, its financial statenents filed wth the

Director can be readily verified, and its conpliance with the

provisions of this Article can be determned. An SPRV nay

cause any or all of the books or records to be photographed,

reproduced on film or stored and reproduced el ectronically.

(d) Al original books, records, docunents, accounts,

and vouchers, or reproductions of those itenms, nust be

preserved and kept available in this State for the purpose of

exam nation and until authority to destroy or otherw se
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dispose of the records is secured fromthe Director. The

original records may, however, be kept and nmi ntai ned outside

this State if, according to a plan adopted by the SPRV s

board of directors and approved by the Director, it maintains

ot her suitable records.

(215 ILCS 5/179E- 60 new)
Sec. 179E-60. Oficers and directors.

(a) The directors of an SPRV shall elect such officers

they deem necessary to carry out the purposes of the SPRV

pursuant to this Article. The provisions of Section 10 of

this Code relating to the indemification of officers and

directors apply to and govern SPRVs organi zed under this

(b) An SPRV authorized to do business in this State mnust

notify the Director of the appointnent or election of any new

officers or directors within 30 days after the appoi ntnent or

el ecti on.

(c) If, after notice and hearing afforded to the officer

or director, and after a finding that the officer or director

is inconpetent or untrustworthy or of known bad character,

the Director shall order the renoval of the person. |If the

SPRV does not conmply with a renoval order within 30 days, the

Director may suspend that SPRV's |limted certificate of

authority until such tine as the order is conplied with

(d) An SPRV may not nmke |loans to any SPRV organi zer,

owner, director, officer, manager, or affiliate.

(215 | LCS 5/ 179E- 65 new)

Sec. 179E- 65. Fees and taxes. The Director nmy charge

fees to reinburse the Director for expenses and costs

incurred by the Departnent incident to the exam nation of

financial statenents and review of the plan of operation and

to rei nburse other such activities of the Director related to
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the formation and ongoing operation of an SPRV. An SPRV is

not be subject to State premum or other State taxes

incidental to the operation of its business as long as the

busi ness remains within the limtations of this Article.

(215 I LCS 5/ 179E-70 new)
Sec. 179E- 70. Di ssol ution. An SPRV operating under this

Article may be di ssolved by a vote of its board of directors

at any tine after the Director has approved that action. A

voluntary dissolution may not be effected or allowed until

and unless all of the obligations of the SPRV pursuant to the

i NSur ance securitization have been fully and finally

satisfied pursuant to their terns. |In the case of voluntary

dissolution, the disposition of the affairs of the SPRV

(including the settlenent of all outstanding obligations)
shall be nmde by the officers or directors of the SPRV, and
when the liquidation has been conpleted and a final
statenent, in acceptable form filed with and approved, or

deened approved, by the Director, the pr ovi si ons f or

voluntary dissolution under the laws of this State shall be

followed to di ssol ve the SPRV

(215 I LCS 5/ 179E-75 new)

Sec. 179E-75. Conservati on, rehabilitation, or

i qui dati on.

(a) The provisions of Articles X1l and XIII 1/2 apply

to an SPRV, except to the extent nodified in this Section.

(b) Notwithstanding the provisions of Section 188 of

this Code, the Director may apply by petition to the Crcuit

Court of Cook County, the Crcuit Court of Sanganpbn County,

or the circuit court of the county in which an SPRV has or

last had its principal office for an order authorizing the

Director to conserve, rehabilitate or |liquidate an SPRV

domciled in this State solely on one or nore of the



SOLIMAR DFAULT BILLS NONE


SB864 Engr ossed - 24- LRB9205491JScsA

foll owi ng grounds:

(1) there has been enbezzl enent, wr ongf ul

sequestration, dissipation, or diversion of the assets of

the SPRV i ntended to be used to pay anounts owed to the

ceding insurer or the holders of SPRV securities; or

(2) the SPRV is insolvent and the holders of a

majority in outstandi ng principal amount of each class of

SPRV securities request or consent to conservation,

rehabilitation, or liquidation under this Article.

The court shall not grant relief under item (1) of this

subsection unless, after notice and a hearing, the D rector,

who has the burden of proof, establishes by clear and

convi nci ng evidence that the relief should be granted.

(c) Notwithstanding any contrary provision in this Code,

t he rul es pronmul gated under this Code, or any other

applicable law or rule, upon any order of conservation,

rehabilitation, or liguidation of the SPRV, the receiver

shal | be bound to deal wth the SPRV' s assets and

liabilities, in accordance with the requirenents set forth in

this Article.

(d) Wth respect to anpunts recoverable under an SPRV

contract, the ampunt recoverable by the receiver may not be

reduced or dinmnished as a result of the entry of an order of

conservati on, rehabilitation, or liquidation with respect to

the ceding insurer notwithstanding any provisions to the

contrary in the contracts or other documentation governing

the SPRV i nsurance securitizati on.

(e) Notwithstanding the provisions of Article X1l and

X1 1/2 of this Code, any application, petition, or

tenporary restraining order or injunction issued under those

Articles, with respect to a ceding insurer shall not prohibit

the transaction of any business by an SPRV, including any

paynent by an SPRV nmade pursuant to an SPRV security, or any

action or proceedi ng against an SPRV or its assets.



SOLIMAR DFAULT BILLS NONE


SB864 Engr ossed - 25- LRB9205491JScsA

© 00 N o o b~ w N Pk

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

(f) Notwithstanding the provisions of Articles X1l and

X1 1/2 of this Code, the commencenent of a summary

proceeding or other interim proceeding commenced before a

formal delinquency proceeding wth respect to an SPRvV, and

any order issued by the court thereunder, shall not prohibit:

(1) the paynent by an SPRV nade pursuant to an SPRV

security or SPRV contract; or

(2) the SPRV fromtaking any action required to

make the paynent.

(g) Notwi thstandi ng any other provision of Articles X I

and XIIl 1/2 of this Code or other State | aw

(1) a receiver of a ceding insurer may not avoid a

non-fraudul ent transfer by a ceding insurer to an SPRV of

nmoney or other property made pursuant to an SPRV

contract; and

(2) a receiver of an SPRV nmay not void a

non-fraudul ent transfer by the SPRV of npney or other

property made to a ceding insurer pursuant to an SPRV

contract or made to or for the benefit of any holder of

an SPRV security on account of the SPRV security.

(h) Wth the exception of the fulfillment of the

obligations under an SPRV contract, and notw thstanding any

other provisions of this Article or other law of this State

to the contrary, the assets of an SPRV, including assets held

in trust, may not be consolidated with or included in the

estate of a ceding insurer in any delingquency proceeding

against the ceding insurer under this Article for any

pur pose, including, wthout Ilimtation, di stribution to

creditors of the ceding insurer.

(i) Notwi thstanding any other provision of this Article:

(1) A domciliary receiver of an SPRV doniciled in

another state shall be vested by operation of Jlaw wth

the title to all of the assets, property, contracts, and

rights of action, and all of the books, accounts, and



SOLIMAR DFAULT BILLS NONE


SB864 Engr ossed - 26- LRB9205491JScsA

~N o o~ WO N R

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25
26
27
28
29
30
31
32

other records of the SPRV located in this State. The

domciliary receiver shall have the imediate right to

recover all of the vested property, assets, and causes of

action of the SPRV |located in this State.

(2) An ancillary proceedi ng nay not be conmenced or

prosecuted in this State against an SPRV donmiciled in

anot her state.

(215 ILCS 5/179E-80 new)
Sec. 179E-80. SPRV not subject to qguaranty f unds,

residual narket, or simlar arrangements.

(a) An SPRV or the activities, assets, and obligations

relating to the SPRV are not subject to the provisions of

Articles XXX II 1/2 and XXXI'V of this Code, and an SPRV may

not be assessed by or otherwi se be required to contribute to

any guaranty fund or guaranty association in this State with

respect to the activities, assets, or obligations of an SPRV

or the ceding insurer.

(b) An SPRV my not be required to participate in

residual narket, FAIR plan, or other simlar plans to provide

i nsurance coverage, take out policies, assune risks, nake

capital contributions, pay or be otherwi se obligated for

assessnents, surcharqges, or fees, or otherwi se support or

participate in such plans or arrangenments.

(215 | LCS 5/ 179E- 85 new)

Sec. 179E-85. Asset and investnent limtations.

(a) Assets of the SPRV held in trust to secure

obligations under the SPRV contract nust at all times be held

i n:

(1) cash and cash equival ents;

(2) securities listed by the Securities Valuation

Ofice of the NAIC and qualifying as adntted assets

under statutory accounting convention in its state of
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domcile; and

(3) any other form of security acceptable to the

Di rector.

(b) An SPRV may enter into swap aqgreenents or other

transactions that have the objective of leveling timng

differences in funding of up-front or ongoing transaction

expenses or managing credit or interest rate risk of the

investnents in the trust to ensure that the investnents are

sufficient to assure paynent or repaynent of:

(1) the securities (and related interest or

princi pal paynents) issued pursuant to an SPRV insurance

securitization transaction; or

(2) the SPRV's obligations under the SPRV contract.

(215 ILCS 5/179E-90 new)
Sec. 179E-90. Credit for reinsurance for the SPRV

contract. An SPRV contract neeting the requirenments under

this Article shal | be qgranted credit for reinsurance

treatnent or shall otherwise qualify as an asset or a

reduction fromliability for reinsurance ceded by a donestic

insurer to an assum ng i nsurer under Section 173.1 of this

Code for the benefit of the ceding insurer, provided and only

to the extent that (i) the fair value of the assets held in

trust for the benefit of the ceding insurer equal or exceed

the obligations due and payable to the ceding i nsurer by the

SPRV under the SPRV contract, (ii) the assets are held in

trust in accordance with the requirenents set forth in this

Article, (iii) the assets are adninistered in the nmanner and

pursuant to arrangenents as set forth in this Article, and

(iv) the assets are held or invested in one or nore of the

forns allowed in Section 179E-85.

(215 | LCS 5/ 179E- 95 new)

Sec. 179E-95. | nsurance securitization deened not to be
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transaction of insurance business. The securities issued by

t he SPRV under an SPRV i nsurance securitization shall not be

deened to be insurance or reinsurance contracts. An investor

in securities issued pursuant to an SPRV i nNsur ance

securitization or any holder of those securities shall not,

by sole neans of the investnent or holding, be deened to be

transacti ng an i nsurance business in this State. The

underwiters or selling agents (and their part ners,

directors, officers, nenbers, nanagers, enployees, agents,

representatives, and advisors) involved in an SPRV insurance

securitization shall not be deened to be conducting an
i nsurance or reinsurance agency, brokerage, internediary,
advi sory, or consul ti ng business by virtue of their

activities in connection therewth.

(215 I LCS 5/ 179E-100 new)
Sec. 179E-100. Authority to adopt rules. The Director

may pronulgate rul es necessary to effectuate the purposes of

this Article. Any rules so pronulgated will not affect any

existing SPRV insurance securitization in effect at the tine

of the pronul gati on.

Section 99. Effective date. This Act takes effect wupon

becom ng | aw.
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