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AN ACT in relation to State enpl oyees.

Be it enacted by the People of the State of Illinois,

represented in the General Assenbly:

Section 5. The State Enployee Indemification Act 1is

anended by changing Sections 1 and 2 as foll ows:

(5 I'LCS 350/1) (from Ch. 127, par. 1301)

Sec. 1. Definitions. For the purpose of this Act:

(a) The term "State" neans the State of Illinois, the
Ceneral Assenbly, the court, or any State office, departnent,
di vision, bureau, board, commssion, or commttee, t he
gover ni ng boards of the public institutions of higher
education created by the State, the Illinois National Guard,
the Conprehensive Health Insurance Board, any poison control
center designated under the Poison Control System Act that
receives State f undi ng, or any ot her agency or
instrunentality of the State. It does not nean any |ocal
public entity as that termis defined in Section 1-206 of the
Local Governnental and CGovernnental Enployees Tort Imunity
Act or a pension fund.

(b) The term "enpl oyee" neans any present or fornmer
elected or appointed officer, trustee or enployee of the
State, or of a pension fund, any present or fornmer nenber of
the Illinois National Guard while on active duty, individuals
or or gani zati ons who contract wth the Departnment of
Corrections, the Conprehensive Health Insurance Board, or the
Department of Veterans' Affairs to provi de servi ces,
i ndi vi dual s or organi zations who contract with the Departnent
of Human Services (as successor to the Departnent of Mental
Heal th and Devel opnental Disabilities) to provide services
including but not limted to treatnent and other services for

sexually violent persons, individuals or organizations who
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contract wwth the Departnment of MIlitary Affairs for youth
pr ogr ans, individuals or organizations who contract to
perform carnival and anusenent ride safety inspections for
the Departnment of Labor, individual representatives of or
desi gnat ed organi zations authorized to represent the Ofice
of State Long-Term Onbudsman for the Departnent on Aging,
i ndi vidual representatives of or organi zations designated by
the Departnent on Aging in the performance of their duties as
el der abuse provider agencies or regional admnistrative
agenci es under the El der Abuse and Neglect Act, individuals
or organi zati ons who performvolunteer services for the State
where such volunteer relationship is reduced to witing,
i ndi vi dual s who serve on any public entity (whether created
by law or admnistrative action) described in paragraph (a)
of this Section, individuals or not for profit organizations
who, either as volunteers, where such volunteer relationship
is reduced to witing, or pursuant to contract, furnish
pr of essi onal advi ce or consultation to any agency or
instrunmentality of the State, individuals who serve as foster
parents for the Department of Children and Famly Services
when <caring for a Departnment ward, and individuals who serve
as arbitrators pursuant to Part 10A of Article Il of the Code
of Gvil Procedure and the rules of the Suprene Court
i npl ementing Part 10A, each as now or hereafter anended, but
does not nean an i ndependent contractor except as provided in
this Section. The termincludes an individual appointed as an
i nspector by the Director of State Police when performng
duties wthin the scope of the activities of a Metropolitan
Enf orcenment G oup or a | aw enforcenent or gani zati on
established wunder the Intergovernnental Cooperation Act. The

termincludes any designated persons providing services in

connection with a contract at a Departnent of Corrections

facility when the Director of the Departnent of Corrections

deternines the designation to be in the best interest of the
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State. An individual who renders professional advice and
consultation to the State through an organization which
qualifies as an "enpl oyee" under the Act is also an enpl oyee.
The termincludes the estate or personal representative of an
enpl oyee.

(c) The term "pension fund" neans a retirenent system or
pensi on fund created under the Illinois Pension Code.

(Source: P.A 90-793, eff. 8-14-98; 91-726, eff. 6-2-00.)

(5 ILCS 350/2) (fromCh. 127, par. 1302)

Sec. 2. Representation and indemification of State
enpl oyees.

(a) In the event that any civil proceeding is comrenced
agai nst any State enpl oyee arising out of any act or om ssion
occurring wthin the scope of t he enpl oyee's State
enpl oynent, the Attorney General shall, wupon tinely and
appropriate notice to himby such enpl oyee, appear on behalf

of such enployee and defend the action; provided that the

Attorney General may not represent and the State nay not

indemmify (i) an organization that contracts with the State

or (ii) persons who render services under such a contract, in

any civil proceedi ng brought by one against the other. I n

the event that any civil proceeding is comrenced agai nst any
physi cian who is an enpl oyee of the Departnment of Corrections
or the Departnment of Human Services (in a position relating
to t he Departnment's ment al health and devel opnental
disabilities functions) alleging death or bodily injury or
other injury to the person of the conplainant resulting from
and arising out of any act or om ssion occurring on or after
Decenber 3, 1977 wthin the scope of the enployee's State
enpl oynent, or agai nst any physician who is an enployee of
the Departnment of Veterans' Affairs alleging death or bodily
injury or other infjury to the person of the conplainant

resulting from and arising out of any act or omssion
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occurring on or after the effective date of this anendatory
Act of 1988 wthin the scope of the enployee's State
enploynment, or in the event that any civil proceeding is
comenced agai nst any attorney who is an enployee of the
State Appellate Defender alleging |legal mal practice or for
ot her damages resulting fromand arising out of any |egal act
or om ssion occurring on or after Decenber 3, 1977, wthin
the scope of the enployee's State enploynent, or in the event
that any civil proceeding is commenced agai nst any i ndivi dual
or organi zation who contracts with the Departnent of Labor to
provide services as a carnival and anusenent ride safety
i nspector alleging mal practice, death or bodily injury or
other injury to the person arising out of any act or om ssion
occurring on or after May 1, 1985, within the scope of that
enpl oyee's State enploynent, the Attorney Ceneral shall, upon
tinmely and appropriate notice to himby such enpl oyee, appear
on behalf of such enpl oyee and defend the action. Any such
notice shall be in witing, shall be mailed within 15 days
after the date of receipt by the enployee of service of
process, and shall authorize the Attorney General to
represent and defend the enployee in the proceeding. The
gi ving of this notice to the Attorney Ceneral shal
constitute an agreenent by the State enployee to cooperate
with the Attorney General in his defense of the action and a
consent that the Attorney Ceneral shall conduct the defense
as he deens advisable and in the best interests of the
enpl oyee, including settlenment in the Attorney GCeneral's
di scretion. I n any such proceeding, the State shall pay the
court costs and litigation expenses of defending such action,
to the extent approved by the Attorney General as reasonabl e,
as they are incurred.

(b) In the event that the Attorney GCeneral determ nes
that so appearing and defending an enployee either (1)

i nvol ves an actual or potential conflict of interest, or (2)
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that the act or om ssion which gave rise to the claimwas not
within the scope of the enployee's State enpl oynent or was
intentional, wlful or wanton m sconduct, the At t or ney
General shall decline in witing to appear or defend or shal

pronptly take appropriate action to withdraw as attorney for
such enpl oyee. Upon receipt of such declination or upon such
wi t hdrawal by the Attorney Ceneral on the basis of an actual
or potential conflict of interest, the State enpl oyee may
enpl oy his own attorney to appear and defend, in which event
the State shall pay the enployee's court costs, litigation
expenses and attorneys' fees to the extent approved by the
Attorney Ceneral as reasonable, as they are incurred. 1In the
event that the Attorney General declines to appear or
wi thdraws on the grounds that the act or om ssion was not
wi thin the scope of enploynent, or was intentional, wlful or
want on m sconduct, and a court or jury finds that the act or
omssion of the State enployee was wthin the scope of
enpl oynent and was not intentional, wlful or want on
m sconduct, the State shall indemify the State enpl oyee for

any damages awarded and court costs and attorneys' fees

assessed as part of any final and unreversed judgnent. In
such event the State shall also pay the enployee's court
costs, litigation expenses and attorneys' fees to the extent

approved by the Attorney General as reasonable.

In the event that the defendant in the proceeding is an
elected State official, including nenbers of the CGeneral
Assenbly, the elected State official may retain his or her
attorney, provided that said attorney shall be reasonably
acceptable to the Attorney CGeneral. |In such case the State
shal | pay t he elected State official's court costs,
litigation expenses, and attorneys' fees, to the extent
approved by the Attorney Ceneral as reasonable, as they are
i ncurred.

(b-5) The Attorney Ceneral may file a counterclaim on
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behal f of a State enpl oyee, provided:

(1) the Attorney Ceneral determnes that the State
enpl oyee is entitled to representation in a civil action
under this Section;

(2) the counterclaim arises out of any act or
om ssion occurring wwthin the scope of the enployee's
State enploynent that is the subject of the civil action;
and

(3) the enployee agrees in witing that if judgnent
is entered in favor of the enployee, the anmount of the
j udgnment shall be applied to offset any judgnent that may
be entered in favor of the plaintiff, and then to
rei mburse t he State treasury for ~court costs and
litigation expenses required to pursue the counterclaim
The balance of the collected judgnment shall be paid to
the State enpl oyee.

(c) Notw thstandi ng any other provision of this Section,
representation and i ndemi fication of a judge under this Act
shall also be provided in any case where the plaintiff seeks
damages or any equitable relief as a result of any decision,
ruling or order of a judge nade in the course of his or her
judicial or admnistrative duties, wthout regard to the
t heory of recovery enpl oyed by t he plaintiff.
| ndemrmi fication shall be for all damages awarded and al
court costs, attorney fees and litigation expenses assessed
agai nst the judge. Wien a judge has been convicted of a crine
as a result of his or her intentional judicial m sconduct in
a trial, that judge shall not be entitled to indemification
and representation wunder this subsection in any case
mai ntained by a party who seeks danages or other equitable
relief as a direct result of the judge's intentional judicial
m sconduct .

(d) In any such proceeding where notice in accordance

with this Section has been given to the Attorney Ceneral,
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unl ess the court or jury finds that the conduct or inaction
which gave rise to the claim or cause of action was
intentional, wilful or wanton m sconduct and was not i ntended
to serve or benefit interests of the State, the State shal
indemify the State enployee for any damages awarded and
court costs and attorneys' fees assessed as part of any final
and unreversed judgnent, or shall pay such judgnent. Unless
the Attorney Ceneral determ nes that the conduct or inaction
which gave rise to the claim or cause of action was
intentional, wilful or wanton m sconduct and was not i ntended
to serve or benefit interests of the State, the case may be
settled, in the Attorney General's discretion and wth the
enpl oyee' s consent, and the State shall indemify the
enpl oyee for any danmages, court costs and attorneys' fees
agreed to as part of the settlenent, or shall pay such
settlement. Where the enployee is represented by private
counsel, any settlenent nust be so approved by the Attorney
General and the court having jurisdiction, which shal
obligate the State to indemify the enpl oyee.

(e) (i) Court costs and litigation expenses and other
costs of providing a defense or counterclaim including
attorneys' fees obligated under this Section, shall be paid
fromthe State Treasury on the warrant of the Conptroller out
of appropriations made to the Departnment of Central
Managenment Services specifically designed for the paynent of
costs, fees and expenses covered by this Section.

(1i) Upon entry of a final judgnent against the
enpl oyee, or upon the settlenent of the claim the enployee
shall cause to be served a copy of such judgnent or
settlenment, personally or by certified or registered mai
within thirty days of the date of entry or settlenment, upon
the chief admnistrative officer of the departnment, office or
agency in which he is enployed. |If not inconsistent with the

provi sions of this Section, such judgnment or settlenent shal
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be certified for paynment by such chief adm nistrative officer
and by the Attorney Ceneral. The judgnent or settlenent
shall be paid fromthe State Treasury on the warrant of the
Conmptroller out of appropriations made to the Departnent of
Central Managenent Services specifically designed for the
paynment of clains covered by this Section.

(f) Nothing contained or inplied in this Section shal
operate, or be construed or applied, to deprive the State, or
any enpl oyee thereof, of any defense heretofore avail abl e.

(g) This Section shall apply regardl ess of whether the
enployee is sued in his or her individual or official
capacity.

(h) This Section shall not apply to clains for bodily
injury or damge to property arising fromnotor vehicle
acci dents.

(1) This Section shall apply to all proceedings filed on
or after its effective date, and to any proceedi ng pendi ng on
its effective date, if the State enpl oyee gives notice to the
Attorney Ceneral as provided in this Section wwthin 30 days
of the Act's effective date.

(j) The anendatory changes made to this Section by this
amendatory Act of 1986 shall apply to all proceedings filed
on or after the effective date of this anendatory Act of 1986
and to any proceeding pending on its effective date, if the
State enployee gives notice to the Attorney GCeneral as
provided in this Section within 30 days of the effective date
of this anmendatory Act of 1986.

(k) This Act applies to all State officials who are
serving as trustees, or their appointing authorities, of a
cl ean ener gy comuni ty t rust or as menbers of a
not-for-profit foundation or corporation established pursuant
to Section 16-111.1 of the Public Uilities Act.

(Source: P.A 90-655, eff. 7-30-98; 91-781, eff. 6-9-00.)
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1 Section 99. Effective date. This Act takes effect upon

2 becom ng | aw.
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