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AMENDMENT TO SENATE BI LL 195

AMENDMVENT NO. . Anend Senate Bill 195 as foll ows:

by replacing everything after the enacting clause wth the

fol | ow ng:

"Section 5. The Code of G vil Procedure is anended by

changi ng Section 2-616 as foll ows:

(735 ILCS 5/2-616) (from Ch. 110, par. 2-616)

Sec. 2-616. Anendnents. (a) At any time before final
judgnent anmendnents nmay be allowed on just and reasonabl e
ternms, introducing any party who ought to have been joined as
plaintiff or defendant, dism ssing any party, changing the
cause of action or defense or addi ng new causes of action or
defenses, and in any matter, either of formor substance, in
any process, pleading, bill of particulars or proceedings,
whi ch may enable the plaintiff to sustain the claimfor which
it was intended to be brought or the defendant to make a
defense or assert a cross claim

(b) The <cause of action, cross claimor defense set up
in any anmended pl eading shall not be barred by |apse of tinme
under any statute or contract prescribing or limting the

time within which an action may be brought or right asserted,
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if the tinme prescribed or limted had not expired when the
original pleading was filed, and if it shall appear fromthe
original and anended pleadings that the cause of action
asserted, or the defense or cross claiminterposed in the
anended pleading grew out of the sane transaction or
occurrence set up in the original pleading, even though the
original pleading was defective in that it failed to allege
the performance of sone act or the existence of sone fact or
some other matter which is a necessary condition precedent to
the right of recovery or defense asserted, if the <condition
precedent has in fact been perforned, and for the purpose of
preserving the cause of action, cross claimor defense set up
in the amended pleading, and for that purpose only, an
anendnent to any pleading shall be held to relate back to the
date of the filing of the original pleading so anended.

(c) A pleading may be anended at any tinme, before or
after judgnent, to conformthe pleadings to the proofs, upon
terms as to costs and continuance that may be just.

(d) A cause of action against a person not originally
named a defendant is not barred by |apse of tine under any
statute or contract prescribing or limting the tinme within
whi ch an action may be brought or right asserted, if all the
fol |l ow ng terme and conditions are net: (1) the tine
prescribed or limted had not expired when the original
action was comenced; (2) fatlure-to-}otn-the-person-as-a
def endant - was-+ nadvertent: - {3)-servt ce- of - sunmpns-was- + n- f act
had- upen- t he- person; - ht s- or- her- - agent - - or- - part ner; - -as--the
nat ur e- - of - - t he- def endant - nade- appr oprt at e; - even- t hough- he- or
she-was-served-t n-t he- w ong- capact ty- of - as- agent - of - - anot her ;
OF - upon- a- t rust ee- who- has-tt tle-to- but - no- power - of - ranagenent
or--control--over-real - property-constituttng-a-trust-of-whieh
t he- person-is-a-beneftetary:-(4) the person, within the tine
that the action m ght have been brought or the right asserted

against himor her plus the tine for service permtted under
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Suprene Court Rule 103(b), received such notice of the

commencenent of the action that the person wll not be

prejudiced in naintaining a defense on the nerits and knew or

shoul d have known that, but for a mstake concerning the

identity of the proper party, the action would have been

br ought agai nst _himor her knewthat-the-ort gt nal - actton--was

pendt hg- - and--that-+t - grevw out - of - a-t ransact t on- of - O€eEUr r ence
t Avel vi ng- or - eoneernt ng- hi mor-her; and (3) (5) it appears
from the original and anended pl eadings that the cause of
action asserted in the anended pl eadi ng grew out of the sane
transaction or occurrence set up in the original pleading,
even though the original pleading was defective in that it
failed to allege the performance of sonme act or the existence
of sonme fact or sone other matter which is a necessary
condition precedent to the right of recovery when the
condition precedent has in fact been perfornmed, and even
t hough the person was not naned originally as a defendant.
For the purpose of preserving the cause of action under those
condi tions, an anendnment adding the person as a defendant
relates back to the date of the filing of the original
pl eadi ng so anended.

(e) A cause of action against a beneficiary of a |land
trust not originally nanmed a defendant is not barred by | apse
of time under any statute or contract prescribing or limting
the time wthin which an action may be brought or right
asserted, if all the following terns and conditions are net:
(1) the cause of action arises fromthe ownership, use or
possession of real estate, record title whereto is held by a
land trustee; (2) the time prescribed or limted had not
expi red when the original action was commenced; (3) the |I|and
trustee of record is nanmed as a defendant; and (4) the
plaintiff proceeds wth reasonable diligence subsequent to
t he commencenent of the action to serve process upon the |and

trustee, to determne the identity of the beneficiary, and to
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amend the conplaint to nane the beneficiary as a defendant.

(f) The changes made by this anendatory Act of the 92nd

CGeneral Assenbly apply to all complaints filed on or after

the effective date of this anendatory Act, and to conplaints

filed before the effective date of this anendatory Act if the

limtation period has not ended before the effective date.

(Source: P.A 85-907.)".


SOLIMAR DFAULT BILLS NONE


