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1 AMENDMENT TO SENATE BILL 1653

2 AMENDMENT NO. . Amend Senate Bill 1653 by replacing
3 everything after the enacting clause with the following:

4 "Section 1. Short title. This amendatory Act may be
5 referred to as the Illinois Renewable Electricity Resources
6 Act.

7 Section 5. The Illinois Power Agency Act 1is amended by
8 changing Sections 1-10, 1-20, 1-56, and 1-75 and by adding
9 Sections 1-76, 1-76.5, 1-77, 1-78, and 1-79 as follows:
10 (20 ILCS 3855/1-10)
11 Sec. 1-10. Definitions.
12 "Agency" means the Illinois Power Agency.
13 "Agency loan agreement" means any agreement pursuant to
14 which the 1Illinois Finance Authority agrees to loan the

15 proceeds of revenue bonds issued with respect to a project to
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the Agency upon terms providing for loan repayment installments
at least sufficient to pay when due all principal of, interest
and premium, if any, on those revenue bonds, and providing for
maintenance, insurance, and other matters in respect of the
project.

"Authority" means the Illinois Finance Authority.

"Bundled renewable energy resources" means electricity

generated by a renewable energy resource and its associated

renewable energy credit.

"Clean coal electricity buyer" means (1) each electric

utility and (2) each alternative electric retail supplier that

is subject to the requirements of subsection (d) of Section

1-75 of this Act and paragraph (5) of subsection (d) of Section

16-115 of the Public Utilities Act.

"Clean coal energy" means all energy produced by the

initial clean coal facility.

"Clean coal facility" means an electric generating
facility that uses primarily coal as a feedstock and that
captures and sequesters carbon dioxide emissions at the
following levels: at least 50% of the total carbon dioxide
emissions that the facility would otherwise emit if, at the
time construction commences, the facility 1is scheduled to
commence operation before 2016, at least 70% of the total
carbon dioxide emissions that the facility would otherwise emit
if, at the time construction commences, the facility 1is

scheduled to commence operation during 2016 or 2017, and at
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least 90% of the total carbon dioxide emissions that the
facility would otherwise emit 1if, at the time construction
commences, the facility is scheduled to commence operation
after 2017. The power block of the clean coal facility shall
not exceed allowable emission rates for sulfur dioxide,
nitrogen oxides, carbon monoxide, particulates and mercury for
a natural gas-fired combined-cycle facility the same size as
and in the same location as the clean coal facility at the time
the clean coal facility obtains an approved air permit. All
coal used by a clean coal facility shall have high volatile
bituminous rank and greater than 1.7 pounds of sulfur per
million btu content, unless the clean coal facility does not
use gasification technology and was operating as a conventional
coal-fired electric generating facility on June 1, 2009 (the
effective date of Public Act 95-1027).

"Clean coal fraction" means, with respect to a clean coal

electricity buyer for a month, a fraction, the numerator of

which is such clean coal electricity buyer's retail market

sales of electricity (expressed in kilowatthours sold) in the

State during the third month preceding the applicable month and

the denominator of which is the total retail market sales of

electricity (expressed in kilowatthours sold) in the State by

all clean coal electricity buyers during such third month

preceding the applicable month, as such fraction may be

adjusted pursuant to subparagraph (E) of paragraph (2) of

subsection (d) of Section 1-75 of this Act.
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"Clean coal SNG facility" means a facility that uses a
gasification process to produce substitute natural gas, that
sequesters at least 90% of the total carbon dioxide emissions
that the facility would otherwise emit and that uses petroleum
coke or coal as a feedstock, with all such coal having a high
bituminous rank and greater than 1.7 pounds of sulfur per
million btu content.

"Commission" means the Illinois Commerce Commission.

"Costs incurred in connection with the development and
construction of a facility" means:

(1) the cost of acquisition of all real property and
improvements in connection therewith and equipment and
other property, rights, and easements acquired that are
deemed necessary for the operation and maintenance of the
facility;

(2) financing costs with respect to bonds, notes, and
other evidences of indebtedness of the Agency;

(3) all origination, commitment, utilization,
facility, placement, underwriting, syndication, credit
enhancement, and rating agency fees;

(4) engineering, design, procurement, consulting,
legal, accounting, title insurance, survey, appraisal,
escrow, trustee, collateral agency, interest rate hedging,
interest rate swap, capitalized interest and other
financing costs, and other expenses for professional

services; and
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(5) the costs of plans, specifications, site study and
investigation, installation, surveys, other Agency costs
and estimates of costs, and other expenses necessary or
incidental to determining the feasibility of any project,
together with such other expenses as may be necessary or
incidental to the financing, insuring, acquisition, and
construction of a specific project and placing that project
in operation.

"Delivery services" has the same definition as found in

Section 16-102 of the Public Utilities Act.

"Delivery services non-eligible retail customers" means

the retail customers in an electric utility's service area for

which the electric utility provides delivery services, but

which are not eligible retail customers as defined in

subsection (a) of Section 1-75 of this Act.

"Department”" means the Department of Commerce and Economic
Opportunity.

"Director" means the Director of the Illinois Power Agency.

"Demand-response" means measures that decrease peak
electricity demand or shift demand from peak to off-peak
periods.

"Distributed renewable energy generation device" means a

device that is:

(1) powered by wind, solar thermal enerqgy,

photovoltaic cells and panels, biodiesel, crops and

untreated and unadulterated organic waste biomass, tree
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waste, and hydropower that does not involve new

construction or significant expansion of hydropower dams;

(2) interconnected at the distribution system level of

either an electric utility as defined in this Section, an

alternative retail electric supplier as defined in Section

16-102 of the Public Utilities Act, a municipal utility as

defined in Section 3-105 of the Public Utilities Act, or a

rural electric cooperative as defined in Section 3-119 of

the Public Utilities Act; and

(3) located on the customer side of the customer's

electric meter and 1is generally wused to offset that

customer's electricity load.

"Energy efficiency" means measures that reduce the amount
of electricity or natural gas required to achieve a given end
use.

"Electric utility" has the same definition as found in
Section 16-102 of the Public Utilities Act.

"Excluded renewable energy resources contract costs" means

the amount by which the costs of renewable energy resources,

purchased for a particular year to meet the renewable energy

resources standards of paragraph (1) of subsection (c) of

Section 1-75 of this Act applicable to the load of an electric

utility's eligible retail customers pursuant to a contract with

a term greater than one year that the electric utility entered

into in a previous vyear i1in accordance with a procurement

approved by the Commission pursuant to Section 16-111.5 of the
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Public Utilities Act, exceed the limitations imposed by

paragraph (2) of subsection (c) of Section 1-75 of this Act for

the particular vear.

"Facility" means an electric generating unit or a
co-generating unit that produces electricity along with
related equipment necessary to connect the facility to an
electric transmission or distribution system.

"Governmental aggregator" means one or more units of local
government that individually or collectively procure
electricity to serve residential retail electrical loads
located within its or their jurisdiction.

"Initial clean coal facility" means an electric generating

facility wusing gasification technology that: (1) has a

nameplate capacity of at least 500 MW; (2) irrevocably commits

in its proposed sourcing agreement to use coal for at least 50%

of the total feedstock over the term of a sourcing agreement,

with all coal having high volatile bituminous rank and greater

than 1.7 pounds of sulfur per million btu content; (3) is

designed to capture and sequester at least 90% of the carbon

dioxide emissions that the portion of the facility, if any,

that produces SNG would otherwise emit and at least 50% of the

total carbon dioxide emissions that the facility as a whole

would otherwise emit; (4) absent an appeal of a permit or

regulatory order, is reasonably capable of achieving

commercial operation by no later than 5 vyears after the

execution of the sourcing agreements; (5) has a feasible
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financing plan; (6) has a reliable and cost-effective

transmission plan to deliver energy to Commonwealth FEdison

Company and Ameren Illinois; and (7) has a power block designed

not to exceed allowable emission rates for sulfur dioxide,

nitrogen oxides, carbon monoxide, particulates, and mercury

for a natural gas—-fired combined-cycle facility the same size

as and in the same location as the electric generating facility

at the time the electric generating facility obtains an

approved air permit.

"Large electric customer" means a customer that (1) obtains

retail electric service in the State from an electric utility

or an alternative retail electric supplier and (2) 1s not a

small electric customer.

"Local government" means a unit of local government as
defined 1in Article VII of Section 1 of the 1Illinois
Constitution.

"Municipality" means a city, wvillage, or incorporated
town.

"Person" means any natural person, firm, partnership,
corporation, either domestic or foreign, company, association,
limited liability company, Jjoint stock company, or association
and includes any trustee, receiver, assignee, or personal
representative thereof.

"Project" means the planning, bidding, and construction of
a facility.

"Public utility"™ has the same definition as found in



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

09700SB1653ham001 -9- LRB097 05721 ASK 56016 a

Section 3-105 of the Public Utilities Act.

"Real property" means any interest in land together with
all structures, fixtures, and improvements thereon, including
lands under water and riparian rights, any easements,
covenants, licenses, leases, rights-of-way, uses, and other
interests, together with any liens, Jjudgments, mortgages, or
other claims or security interests related to real property.

"Renewable energy credit" means a tradable credit that
represents the environmental attributes of a certain amount of
energy produced from a renewable energy resource.

"Renewable energy resources" includes energy and its
associated renewable energy credit or renewable energy credits
from wind, solar thermal energy, photovoltaic cells and panels,
biodiesel, crops and untreated and unadulterated organic waste
biomass, tree waste, hydropower that does not involve new
construction or significant expansion of hydropower dams, and
other alternative sources of environmentally ©preferable
energy. For purposes of this Act, landfill gas produced in the
State is considered a renewable energy resource. "Renewable
energy resources" does not include the incineration or burning
of tires, garbage, general household, institutional, and
commercial waste, industrial lunchroom or office waste,
landscape waste other than tree waste, railroad crossties,
utility poles, or construction or demolition debris, other than
untreated and unadulterated waste wood.

"Revenue bond" means any bond, note, or other evidence of
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indebtedness issued by the Authority, the principal and
interest of which is payable solely from revenues or income
derived from any project or activity of the Agency.

"Sequester" means permanent storage of carbon dioxide by
injecting it into a saline aquifer, a depleted gas reservoir,
or an o0il reservoir, directly or through an enhanced oil
recovery process that may involve intermediate storage in a
salt dome.

"Servicing agreement" means (i) in the case of an electric
utility, an agreement between the owner of a clean coal
facility and such electric utility, which agreement shall have
terms and conditions meeting the requirements of paragraph (3)
of subsection (d) of Section 1-75, and (ii) in the case of an
alternative retail electric supplier, an agreement between the
owner of a clean coal facility and such alternative retail
electric supplier, which agreement shall have terms and
conditions meeting the requirements of Section 16-115(d) (5) of
the Public Utilities Act.

"Small electric customer" means a residential retail

electric customer that obtains electric service in the State

from an electric utility or an alternative retail electric

supplier.

"Substitute natural gas" or "SNG" means a gas manufactured
by gasification of hydrocarbon feedstock, which is
substantially interchangeable in use and distribution with

conventional natural gas.
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"Total resource cost test" or "TRC test" means a standard
that is met if, for an investment in energy efficiency or
demand-response measures, the benefit-cost ratio is greater
than one. The benefit-cost ratio is the ratio of the net
present value of the total benefits of the program to the net
present value of the total costs as calculated over the
lifetime of the measures. A total resource cost test compares
the sum of avoided electric utility costs, representing the
benefits that accrue to the system and the participant in the
delivery of those efficiency measures, as well as other
quantifiable societal benefits, including avoided natural gas
utility costs, to the sum of all incremental costs of end-use
measures that are implemented due to the program (including
both wutility and participant contributions), plus costs to
administer, deliver, and evaluate each demand-side program, to
quantify the net savings obtained by substituting the
demand-side program for supply resources. In calculating
avoided costs of power and energy that an electric utility
would otherwise have had to acquire, reasonable estimates shall
be included of financial costs likely to be imposed by future
regulations and legislation on emissions of greenhouse gases.
(Source: P.A. 95-481, eff. 8-28-07; 95-913, eff. 1-1-09;
95-1027, eff. 6-1-09; 96-33, eff. 7-10-09; 96-159, eff.

8-10-09; 96-784, eff. 8-28-09; 96-1000, eff. 7-2-10.)

(20 ILCS 3855/1-20)
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Sec. 1-20. General powers of the Agency.
(a) The Agency is authorized to do each of the following:
(1) Develop electricity procurement plans to ensure
adequate, reliable, affordable, efficient, and
environmentally sustainable electric service at the lowest
total cost over time, taking into account any benefits of
price stability, for electric utilities that on December
31, 2005 provided electric service to at least 100,000
customers in Illinois. The procurement plans shall be
updated on an annual basis and shall include electricity
generated from renewable resources sufficient to achieve

the standards specified in this Act. For periods beginning

on and after June 1, 2012, the procurement plans shall also

include procurement of renewable energy credits, in

accordance with subsection (c¢) of Section 1-75 of this Act,

in amounts projected to be sufficient to meet the renewable

energy resources standard specified in subsection (c) of

Section 1-75 of this Act with respect to the kilowatthour

usage of delivery services non-eligible retail customers

in such electric utilities' service areas.

(2) Conduct competitive procurement processes to
procure the supply resources identified in the procurement
plan, pursuant to Section 16-111.5 of the Public Utilities
Act.

(3) Develop electric generation and co-generation

facilities that use indigenous coal or renewable
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resources, or both, financed with bonds issued by the
Illinois Finance Authority.

(4) Supply electricity from the Agency's facilities at
cost to one or more of the following: municipal electric
systems, governmental aggregators, or rural electric
cooperatives in Illinois.

(b) Except as otherwise limited by this Act, the Agency has

all of the powers necessary or convenient to carry out the
purposes and provisions of this Act, including without

limitation, each of the following:

(1) To have a corporate seal, and to alter that seal at
pleasure, and to use it by causing it or a facsimile to be
affixed or impressed or reproduced in any other manner.

(2) To wuse the services of the Illinois Finance
Authority necessary to carry out the Agency's purposes.

(3) To negotiate and enter into loan agreements and
other agreements with the Illinois Finance Authority.

(4) To obtain and employ personnel and hire consultants
that are necessary to fulfill the Agency's purposes, and to
make expenditures for that purpose within the
appropriations for that purpose.

(5) To purchase, receive, take by grant, gift, devise,
bequest, or otherwise, lease, or otherwise acquire, own,
hold, improve, employ, use, and otherwise deal in and with,
real or personal property whether tangible or intangible,

or any interest therein, within the State.
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(6) To acquire real or personal property, whether
tangible or intangible, including without limitation
property rights, interests in property, franchises,
obligations, contracts, and debt and equity securities,
and to do so by the exercise of the power of eminent domain
in accordance with Section 1-21; except that any real
property acquired by the exercise of the power of eminent
domain must be located within the State.

(7) To sell, convey, lease, exchange, transfer,
abandon, or otherwise dispose of, or mortgage, pledge, or
create a security interest in, any of its assets,
properties, or any interest therein, wherever situated.

(8) To purchase, take, receive, subscribe for, or
otherwise acquire, hold, make a tender offer for, vote,
employ, sell, lend, lease, exchange, transfer, or
otherwise dispose of, mortgage, pledge, or grant a security
interest in, use, and otherwise deal in and with, bonds and
other obligations, shares, or other securities (or
interests therein) issued by others, whether engaged in a
similar or different business or activity.

(9) To make and execute agreements, contracts, and
other instruments necessary or convenient in the exercise
of the powers and functions of the Agency under this Act,
including contracts with any person, local government,
State agency, or other entity; and all State agencies and

all local governments are authorized to enter into and do
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all things necessary to perform any such agreement,
contract, or other instrument with the Agency. No such
agreement, contract, or other instrument shall exceed 40
years.

(10) To lend money, invest and reinvest its funds in
accordance with the Public Funds Investment Act, and take
and hold real and personal property as security for the
payment of funds loaned or invested.

(11) To borrow money at such rate or rates of interest
as the Agency may determine, issue its notes, bonds, or
other obligations to evidence that indebtedness, and
secure any of its obligations by mortgage or pledge of its
real or personal property, machinery, equipment,
structures, fixtures, inventories, revenues, grants, and
other funds as provided or any interest therein, wherever
situated.

(12) To enter into agreements with the Illinois Finance
Authority to issue Dbonds whether or not the income
therefrom is exempt from federal taxation.

(13) To procure insurance against any loss in
connection with its properties or operations in such amount
or amounts and from such insurers, including the federal
government, as it may deem necessary or desirable, and to
pay any premiums therefor.

(14) To negotiate and enter 1into agreements with

trustees or receivers appointed by United States
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bankruptcy courts or federal district courts or in other
proceedings involving adjustment of debts and authorize
proceedings involving adjustment of debts and authorize
legal counsel for the Agency to appear in any such
proceedings.

(15) To file a petition under Chapter 9 of Title 11 of
the United States Bankruptcy Code or take other similar
action for the adjustment of its debts.

(16) To enter 1into management agreements for the
operation of any of the property or facilities owned by the
Agency.

(17) To enter into an agreement to transfer and to
transfer any land, facilities, fixtures, or equipment of
the Agency to one or more municipal electric systems,
governmental aggregators, or rural electric agencies or
cooperatives, for such consideration and upon such terms as
the Agency may determine to be in the best interest of the
citizens of Illinois.

(18) To enter upon any lands and within any building
whenever in 1its Jjudgment it may be necessary for the
purpose of making surveys and examinations to accomplish
any purpose authorized by this Act.

(19) To maintain an office or offices at such place or
places in the State as it may determine.

(20) To request information, and to make any inquiry,

investigation, survey, or study that the Agency may deem
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necessary to enable it effectively to carry out the
provisions of this Act.

(21) To accept and expend appropriations.

(22) To engage 1in any activity or operation that is
incidental to and in furtherance of efficient operation to
accomplish the Agency's purposes.

(23) To adopt, revise, amend, and repeal rules with
respect to its operations, properties, and facilities as
may be necessary or convenient to carry out the purposes of
this Act, subject to the provisions of the 1Illinois
Administrative Procedure Act and Sections 1-22 and 1-35 of
this Act.

(24) To establish and collect charges and fees as
described in this Act.

(25) To conduct competitive gasification feedstock

procurement processes to procure the feedstocks for the

initial clean <coal facility in accordance with the

requirements of Section 1-78 of this Act. ZFeo—marage
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(26) To review, revise, and approve sourcing

agreements and mediate and resolve disputes between

electric utilities or alternative retail electric

suppliers and the initial clean coal facility pursuant to

paragraph (4) of subsection (d) of Section 1-75 of this

Act.
(Source: P.A. 95-481, eff. 8-28-07; 906-784, eff. 8-28-09;

96-1000, eff. 7-2-10.)

(20 ILCS 3855/1-56)

Sec. 1-56. Illinois Power Agency Renewable Energy
Resources Fund.

(a) The Illinois Power Agency Renewable Energy Resources
Fund is created as a special fund in the State treasury.

(b) The Illinois Power Agency Renewable Energy Resources

Fund shall be administered by the Agency to procure renewable
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resources are not available in Illinois or in states that
adjoin Illinois, then they may be purchased elsewhere.
Beginning June 1, 2011, resources procured pursuant to this
Section shall be procured from facilities located in Illinois

or states that adjoin Illinois. If resources are not available
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in Illinois or in states that adjoin Illinois, then they may be
procured elsewhere. To the extent available, at least 75% of
these renewable energy resources shall come from wind
generation. Of the renewable energy resources procured
pursuant to this Section at least the following specified
percentages shall come from photovoltaics on the following
schedule: 0.5% by June 1, 2012; 1.5% by June 1, 2013; 3% by
June 1, 2014; and 6% by June 1, 2015 and thereafter. Of the

renewable energy resources procured pursuant to this Section at

least the following percentages shall come from distributed

renewable energy generation devices: 0.5% by June 1, 2013,

0.75% by June 1, 2014, and 1% by June 1, 2015 and thereafter.

To the extent available, half of the renewable energy resources

procured from distributed renewable energy generation shall

come from devices of less than 25 kilowatts in nameplate

capacity. Renewable energy resources procured from distributed

generation devices may also count towards the required

percentages for wind and solar photovoltaics. Procurement of

renewable energy resources from distributed renewable enerqgy

generation devices shall be done on an annual basis through

multi-year contracts of no less than 5 years.

The Agency shall create credit requirements for suppliers

of distributed renewable energy. In order to minimize the

administrative burden on contracting entities, the Agency

shall solicit the use of third-party organizations to aggregate

distributed renewable energy into groups of no less than one
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megawatt in installed capacity. These third-party

organizations shall administer contracts with individual

distributed renewable energy generation device owners. An

individual distributed renewable energy generation device

owner shall have the ability to measure the output of his or

her distributed renewable energy generation device.

(c) The Agency shall procure renewable energy resources at
least once each year in conjunction with a procurement event
for electric utilities required to comply with Section 1-75 of
the Act and shall, whenever possible, enter into long-term

contracts on an annual basis for a portion of the incremental

requirement for the given procurement vear. For periods

beginning on and after June 1, 2012, the Agency shall use the

Illinois Power Agency Renewable Energy Resources Fund, until

depleted, to procure renewable energy credits for the purposes

specified in paragraphs (2) and (6) of subsection (c) of

Section 1-75 of this Act. For each procurement of renewable

enerqgy credits pursuant to this Section for periods beginning

on and after June 1, 2012, the Agency shall designate an

electric wutility service area to which the procurement

pertains.

(d) The price paid to procure renewable energy credits
using monies from the Illinois Power Agency Renewable Energy
Resources Fund shall not exceed the winning bid prices paid for
like resources procured for electric utilities required to

comply with Section 1-75 of this Act.
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(e) All renewable energy credits procured using monies from
the ITllinois Power Agency Renewable Energy Resources Fund shall
be permanently retired.

(f) The procurement process described in this Section is
exempt from the requirements of the Illinois Procurement Code,
pursuant to Section 20-10 of that Code.

(g) All disbursements from the 1Illinois Power Agency
Renewable Energy Resources Fund shall be made only upon
warrants of the Comptroller drawn upon the Treasurer as
custodian of the Fund upon vouchers signed by the Director or
by the person or persons designated by the Director for that
purpose. The Comptroller is authorized to draw the warrant upon
vouchers so signed. The Treasurer shall accept all warrants so
signed and shall be released from liability for all payments
made on those warrants.

(h) The Illinois Power Agency Renewable Energy Resources
Fund shall not be subject to sweeps, administrative charges, or
chargebacks, including, but not limited to, those authorized
under Section 8h of the State Finance Act, that would in any
way result in the transfer of any funds from this Fund to any
other fund of this State or in having any such funds utilized
for any purpose other than the express purposes set forth in
this Section.

(1) The Illinois Power Agency Renewable FEnergy Resources

Fund shall be terminated upon depletion of all funds therein

through the purchase of renewable energy credits.
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(Source: P.A. 096-159, eff. 8-10-09; 96-1000, eff. 7-2-10;

96-1437, eff. 8-17-10.)

(20 ILCS 3855/1-75)

Sec. 1-75. Planning and Procurement Bureau. The Planning
and Procurement Bureau has the following duties and
responsibilities:

(a) The Planning and Procurement Bureau shall each year,
beginning in 2008, develop procurement plans and conduct
competitive procurement processes 1in accordance with the
requirements of Section 16-111.5 of the Public Utilities Act
for the eligible retail customers of electric utilities that on
December 31, 2005 provided electric service to at least 100,000

customers in Illinois, and for vears beginning on and after

June 1, 2012, for the procurement of renewable energy credits

in respect of the kilowatthour usage of delivery services

non-eligible retail customers in such electric utilities'

service areas. For the purposes of this Section, the term

"eligible retail customers" has the same definition as found in
Section 16-111.5(a) of the Public Utilities Act.

(1) The Agency shall each year, beginning in 2008, as
needed, issue a request for qualifications for experts or
expert consulting firms to develop the procurement plans in
accordance with Section 16-111.5 of the Public Utilities
Act. In order to qualify an expert or expert consulting

firm must have:
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(A) direct previous experience assembling
large-scale power supply plans or portfolios for
end-use customers;

(B) an advanced degree in economics, mathematics,
engineering, risk management, or a related area of
study;

(C) 10 vyears of experience in the electricity
sector, including managing supply risk;

(D) expertise 1in wholesale electricity market
rules, including those established by the Federal
Energy Regulatory Commission and regional transmission
organizations;

(E) expertise in credit protocols and familiarity
with contract protocols;

(F) adequate resources to perform and fulfill the
required functions and responsibilities; and

(G) the absence of a conflict of interest and
inappropriate bias for or against potential bidders or
the affected electric utilities.

(2) The Agency shall each year, as needed, issue a
request for qualifications for a procurement administrator
to conduct the competitive procurement processes in
accordance with Section 16-111.5 of the Public Utilities
Act. In order to qualify an expert or expert consulting
firm must have:

(A) direct previous experience administering a
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large-scale competitive procurement process;

(B) an advanced degree in economics, mathematics,
engineering, or a related area of study;

(C) 10 vyears of experience 1in the electricity
sector, including risk management experience;

(D) expertise 1in wholesale electricity market
rules, including those established by the Federal
Energy Regulatory Commission and regional transmission
organizations;

(E) expertise in credit and contract protocols;

(F) adequate resources to perform and fulfill the
required functions and responsibilities; and

(G) the absence of a conflict of interest and
inappropriate bias for or against potential bidders or
the affected electric utilities.

(3) The Agency shall provide affected utilities and
other interested parties with the 1lists of qualified
experts or expert consulting firms identified through the
request for qualifications processes that are under
consideration to develop the procurement plans and to serve
as the procurement administrator. The Agency shall also
provide each qualified expert's or expert consulting
firm's response to the request for qualifications. All
information provided under this subparagraph shall also be
provided to the Commission. The Agency may provide by rule

for fees associated with supplying the information to
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utilities and other interested parties. These parties
shall, within 5 business days, notify the Agency in writing
if they object to any experts or expert consulting firms on
the lists. Objections shall be based on:

(A) failure to satisfy qualification criteria;

(B) identification of a conflict of interest; or

(C) evidence of inappropriate bias for or against

potential bidders or the affected utilities.

The Agency shall remove experts or expert consulting
firms from the 1lists within 10 days 1if there is a
reasonable basis for an objection and provide the updated
lists to the affected wutilities and other interested
parties. If the Agency fails to remove an expert or expert
consulting firm from a list, an objecting party may seek
review by the Commission within 5 days thereafter by filing
a petition, and the Commission shall render a ruling on the
petition within 10 days. There is no right of appeal of the
Commission's ruling.

(4) The Agency shall issue requests for proposals to
the qualified experts or expert consulting firms to develop
a procurement plan for the affected utilities and to serve
as procurement administrator.

(5) The Agency shall select an expert or expert
consulting firm to develop procurement plans based on the
proposals submitted and shall award one-year contracts to

those selected with an option for the Agency for a one-year
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renewal.

(6) The Agency shall select an expert or expert
consulting firm, with approval of the Commission, to serve
as procurement administrator based on the proposals
submitted. If the Commission rejects, within 5 days, the
Agency's selection, the Agency shall submit another
recommendation within 3 days based on the proposals
submitted. The Agency shall award a one-year contract to
the expert or expert consulting firm so selected with
Commission approval with an option for the Agency for a
one-year renewal.

(a—=5) The Planning and Procurement Bureau shall at least

every 5 years beginning in 2012 develop feedstock procurement

plans and conduct competitive feedstock procurement processes

in accordance with the requirements of Section 1-78 of this

Act.

(1) The Agency shall, at least once every 5 vyears

beginning in 2012, issue a request for gualifications for

experts or expert consulting firms to develop the feedstock

procurement plans in accordance with Section 1-78 of this

Act. In order to gqualify, an expert or, in the case of an

expert consulting firm, the individual who shall be

directly responsible for the work, must have:

(A) direct previous experience assembling large

scale feedstock supply plans or portfolios involving

coal and natural gas for industrial customers;
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(B) an advanced degree in economics, mathematics,

engineering, risk management, or a related area of

study;

(C) ten vyears of experience in the enerqgy sector,

including coal and gas procurement and managing fuel

supply risk;

(D) expertise in the feedstock markets, which may

be particularized to the specific type of feedstock to

be purchased in that procurement event;

(E) expertise in credit protocols and familiarity

with contract protocols;

(F) adequate resources to perform and fulfill the

required functions and responsibilities; and

(G) the absence of a conflict of interest and

inappropriate bias or against potential bidders or the

initial clean coal facility.

(2) The Agency shall at least every 5 years beginning

in 2012, as needed, issue a request for qualifications for

a feedstock ©procurement administrator to conduct the

competitive feedstock procurement processes in accordance

with Section 1-78 of this Act. In order to gqualify, an

expert or, in the case of an expert consulting firm, the

individual who shall be directly responsible for the work,

must have:

(A) direct previous experience administering a

large scale competitive feedstock procurement process
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involving coal and natural gas;

(B) an advanced degree in economics, mathematics,

engineering, or a related area of study;

(C) ten vyears of experience in the enerqgy sector,

including coal and gas procurement and managing fuel

supply risk;

(D) expertise in feedstock market rules and

practices, which may be particularized to the specific

type of feedstock to be purchased in that procurement

event;

(E) expertise in credit and contract protocols;

(F) adequate resources to perform and fulfill the

required functions and responsibilities; and

(G) the absence of a conflict of interest and

inappropriate bias for or against potential bidders or

the initial clean coal facility.

(3) The Agency shall provide the initial clean coal

facility and other interested parties with the 1lists of

qualified experts or expert consulting firms identified

through the request for gqualifications processes that are

under consideration to develop the feedstock procurement

plans and to serve as the feedstock procurement

administrator. The Agency shall also provide the initial

clean coal facility and other interested parties with each

qualified expert's or expert consulting firm's response to

the request for qualifications. All information provided
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under this subparagraph (3) shall also be provided to the

Commission. The Agency may provide by rule for fees

associated with supplying the information to the initial

clean coal facility and other interested parties. The

initial clean coal facility and other interested parties

shall, within 5 business days after receiving the lists and

information, notify the Agency in writing if they object to

any experts or expert consulting firms on the 1lists.

Objections shall be based on:

(A) failure to satisfy qualification criteria;

(B) identification of a conflict of interest; or

(C) evidence of inappropriate bias for or against

potential bidders or the initial clean coal facility.

The Agency shall remove experts or expert consulting

firms from the lists within 10 days after receiving the

objections if there is a reasonable basis for an objection

and provide the updated lists to the initial clean coal

facility and other interested parties. If the Agency fails

to remove an expert or expert consulting firm from a list,

then an objecting party may seek review by the Commission

within 5 days thereafter by filing a petition, and the

Commission shall render a ruling on the petition within 10

days. There is no right of appeal of the Commission's

ruling.

(4) The Agency shall issue requests for proposals to

the qualified experts or expert consulting firms to develop
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a feedstock procurement plan for the initial clean coal

facility and to serve as feedstock procurement

administrator.

(5) The Agency shall select an expert or expert

consulting firm to develop feedstock procurement plans

based on the proposals submitted and shall award at least

one—-year contracts to those selected with an option for the

Agency for renewal for an additional length of time equal

to the term of the contract.

(6) The Agency shall select, with approval of the

Commission, an expert or expert consulting firm to serve as

feedstock procurement administrator based on the proposals

submitted. If the Commission rejects the Agency's

selection within 5 days after being notified of the

Agency's selection, then the Agency shall submit another

recommendation within 3 days after the Commission's

rejection based on the proposals submitted. The Agency

shall award a b-year contract to the expert or expert

consulting firm so selected with Commission approval with

an option for the Agency for a 5-year renewal.

(b) The experts or expert consulting firms retained by the

Agency under subsection (a) of this Section shall, as

appropriate, prepare procurement plans, and conduct a
competitive procurement process as prescribed in Section
16-111.5 of the Public Utilities Act, to ensure adequate,

reliable, affordable, efficient, and environmentally
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sustainable electric service at the lowest total cost over
time, taking into account any benefits of price stability, for
eligible retail customers of electric wutilities that on
December 31, 2005 provided electric service to at least 100,000
customers in the State of Illinois.

(b=5) The experts or expert consulting firms retained by

the Agency pursuant to subsection (a-5) shall, as appropriate,

prepare feedstock procurement plans and conduct a competitive

feedstock procurement process as prescribed in Section 1-78 of

this Act to ensure adequate, reliable, affordable feedstocks,

taking into account any benefits of price stability, for the

initial clean coal facility.

(c) Renewable portfolio standard.

(1) The procurement plans shall include cost-effective
renewable energy resources. A minimum percentage of each
utility's total supply to serve the load of eligible retail
customers, as defined in Section 16-111.5(a) of the Public
Utilities Act, procured for each of the following years
shall be generated from cost-effective renewable energy
resources: at least 2% by June 1, 2008; at least 4% by June
1, 2009; at least 5% by June 1, 2010; at least 6% by June 1,
2011; at least 7% by June 1, 2012; at least 8% by June 1,
2013; at least 9% by June 1, 2014; at least 10% by June 1,
2015; and increasing by at least 1.5% each year thereafter

to at least 25% by June 1, 2025. For periods beginning on

and after June 1, 2012, the procurement plans shall include
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the procurement of renewable energy credits equal to the

projected kilowatthour usage of the delivery services

non-eligible retail customers within the service area of

the electric utility times the applicable renewable energy

resource percentage for that year as set forth under this

paragraph (1). To the extent that it is available, at least

75% of the renewable energy resources used to meet these
standards shall come from wind generation and, beginning on
June 1, 2011, at least the following percentages of the
renewable energy resources used to meet these standards
shall come from photovoltaics on the following schedule:
0.5% by June 1, 2012, 1.5% by June 1, 2013; 3% by June 1,
2014; and 6% by June 1, 2015 and thereafter. O0Of the

renewable energy resources procured pursuant to this

Section at least the following percentages shall come from

distributed renewable energy generation devices: 0.5% by

June 1, 2013, 0.75% by June 1, 2014, and 1% by June 1, 2015

and thereafter. To the extent available, half of the

renewable enerqgy resources procured from distributed

renewable energy generation shall come from devices of less

than 25 kilowatts in nameplate capacity. Renewable energy

resources procured from distributed generation devices may

also count towards the required percentages for wind and

solar photovoltaics. Procurement of renewable energy

resources from distributed renewable energy generation

devices shall be done on an annual basis through multi-year
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contracts of no less than 5 years.

The Agency shall create credit requirements for

suppliers of distributed renewable energy. In order to

minimize the administrative burden on contracting

entities, the Agency shall solicit the use of third-party

organizations to aggregate distributed renewable enerqgy

into groups of no less than one megawatt in installed

capacity. These third-party organizations shall administer

contracts with individual distributed renewable energy

generation device owners. An individual distributed

renewable energy generation device owner shall have the

ability to measure the output of his or her distributed

renewable energy generation device. For purposes of this

subsection (c), "cost-effective" means that the costs of

procuring renewable energy resources to serve the load of

the electric utility's eligible retail customers and the

costs of procuring renewable energy credits with respect to

the kilowatthour usage of the delivery services

non-eligible retail customers within the electric

utility's service area do not cause the applicable limits

+imit stated in paragraph (2) of this subsection (c) to be
exceeded and do not exceed benchmarks based on market
prices for renewable energy resources in the region, which
shall be developed by the procurement administrator, in
consultation with the Commission staff, Agency staff, and

the procurement monitor and shall be subject to Commission
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review and approval; provided that only the benchmarks, and

not the remainder of the definition of "cost-effective",

shall be applicable to the procurement of renewable energy

credits on and after June 1, 2012 in respect of the

forecasted kilowatthour usage of the delivery services

non-eligible retail customers in the electric utility's

service area.

(2) For purposes of this subsection (c), the required
procurement of cost-effective renewable energy resources

to serve the load of the electric utility's eligible retail

customers for a particular year shall be measured as a
percentage of the actual amount of electricity
(megawatt-hours) supplied by the electric utility to
eligible retail customers in the planning year ending

immediately prior to the procurement and, for periods

beginning on and after June 1, 2012, the reqgquired

procurement of cost effective renewable energy credits

with respect to the delivery services non-eligible retail

customers of the electric utility shall be based on the

actual amount of electricity (megawatt-hours) delivered by

the electric utility to delivery services non-eligible

retail customers in its service area in the planning vyear

ending immediately prior to the procurement. For purposes

of this subsection (c), the amount paid per kilowatthour
means the total amount paid for electric service expressed

on a per kilowatthour Dbasis. For purposes of this
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subsection (c), the total amount paid for electric service
includes without limitation amounts paid for supply,
transmission, distribution, surcharges, and add-on taxes.
Notwithstanding the requirements of this subsection
(c), the total of renewable energy resources procured

pursuant to the procurement plan with respect to the load

of the electric utility's eligible retail customers for any

single year shall be reduced by an amount necessary to
limit the annual estimated average net increase due to the
costs of these resources included in the amounts paid by
eligible retail customers 1in connection with electric
service to:

(A) in 2008, no more than 0.5% of the amount paid
per kilowatthour by those customers during the vyear
ending May 31, 2007;

(B) in 2009, the greater of an additional 0.5% of
the amount paid per kilowatthour by those customers
during the year ending May 31, 2008 or 1% of the amount
paid per kilowatthour by those customers during the
year ending May 31, 2007;

(C) in 2010, the greater of an additional 0.5% of
the amount paid per kilowatthour by those customers
during the year ending May 31, 2009 or 1.5% of the
amount paid per kilowatthour by those customers during
the year ending May 31, 2007;

(D) in 2011, the greater of an additional 0.5% of
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the amount paid per kilowatthour by those customers
during the year ending May 31, 2010 or 2% of the amount
paid per kilowatthour by those customers during the
year ending May 31, 2007; and

(E) thereafter, the amount of renewable energy
resources procured pursuant to the procurement plan
for any single year shall be reduced by an amount
necessary to limit the estimated average net increase
due to the cost of these resources included in the
amounts paid by eligible retail customers in
connection with electric service to no more than the
greater of 2.015% of the amount paid per kilowatthour
by those customers during the year ending May 31, 2007
or the incremental amount per kilowatthour paid for
these resources in 2011.

The foregoing limitations shall not be applicable

to the purchase, for periods beginning on and after

June 1, 2012, of renewable energy credits in respect of

the projected kilowatthour wusage of the electric

utility's delivery services non-eligible retail

customers. For periods beginning on and after June 1,

2012, any excluded renewable energy resources contract

costs shall be recoverable by the electric utility

through its tariffed charges for delivery services

pursuant to Section 16-108 of the Public Utilities Act

to its residential class delivery services
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non-eligible retail customers.

Notwithstanding the regquirements of this

subsection (c), for vyears beginning on and after June

1, 2012, the total amount of renewable energy credits

procured pursuant to the procurement plan with respect

to the kilowatthour usage of the delivery services

non-eligible retail customers in the electric

utility's service area shall be reduced by an amount

necessary to limit the cost of renewable energy credits

and excluded renewable enerqgy resources costs included

in the electric utility's charges per kilowatthour for

delivery services to its delivery services

non-eligible retail customers to an amount equal to no

more than 2.015% of the amount paid by the electric

utility's eligible retail customers per kilowatthour

for electric service during the vyear ended May 31,

2007.

No later than June 30, 2011, the Commission shall
review the limitation on the amount of renewable energy
resources procured pursuant to this subsection (c) and
report to the General Assembly its findings as to
whether that limitation unduly constrains the
procurement of cost-effective renewable energy

resources.

(3) (Blank) . Fhreuggh—Jore—3+7—20+—Frenewable——eneregy
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The electric utility shall retire all renewable

(4)

19

energy credits used to comply with the standard.

20

2010,

Beginning with the year commencing June 1,

21

2011, an

1,

commencing June

and ending with the vyear

22

shall apply

(c)

electric utility subject to this subsection

23

the lesser of the maximum alternative compliance payment

24

rate or the most recent estimated alternative compliance

25

the

territory for

service

for its

rate

payment

26
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corresponding compliance period, established pursuant to
subsection (d) of Section 16-115D of the Public Utilities
Act to its retail customers that take service pursuant to
the electric utility's hourly pricing tariff or tariffs.
The electric utility shall retain all amounts collected as
a result of the application of the alternative compliance
payment rate or rates to such customers, and, beginning in
2011, the utility shall include in the information provided
under item (1) of subsection (d) of Section 16-111.5 of the
Public Utilities Act the amounts collected wunder the
alternative compliance payment rate or rates for the prior
year ending May 31. Notwithstanding any limitation on the
procurement of renewable energy resources imposed by item
(2) of this subsection (c), the Agency shall increase its
spending on the purchase of renewable energy resources to
be procured by the electric utility for the next plan year
by an amount equal to the amounts collected by the utility
under the alternative compliance payment rate or rates in

the prior year ending May 31. For years commencing on and

after June 1, 2012, the kilowatthours supplied by the

electric utility to its retail customers that take service

pursuant to the electric utility's hourly pricing tariff or

tariffs shall be considered usage of delivery services

non-eligible retail customers.

(6) Each annual procurement plan for periods beginning

on and after June 1, 2012 shall include (i) the procurement
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of electricity from cost-effective renewable energy

resources to meet the renewable enerqgy resource

requirements specified in paragraph (2) of this subsection

(c) with respect to the load of the electric utility's

eligible retail customers and (ii) the procurement of

renewable energy credits to meet the renewable enerqgy

resource requirements specified in paragraph (2) of this

subsection (c) with respect to the kilowatthour usage of

the electric wutility's delivery services non-eligible

retail customers; provided that the electric utility's

obligation to purchase renewable energy credits with

respect to the kilowatthour usage of delivery services

non-eligible retail customers shall be reduced by the

amount of any purchases of renewable energy credits by the

Agency for the vyear in respect of the electric utility's

service area pursuant to Section 1-56 of this Act using the

Illinois Power Agency Renewable Energy Resources Fund. All

procurements of bundled renewable energy resources and

renewable enerqgy credits in the procurement plans of the

electric wutilities shall Dbe pursuant to competitive

bidding processes and shall be approved by the Commission

pursuant to Section 16-111.5 of the Public Utilities Act.

(d) Clean coal portfolio standard.

(1) The General Assembly finds that there are abundant

and cost-effective supplies of high wvolatile rank

bituminous coal with a sulfur content of at 1least 1.7
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pounds per million btu energy content, and that it is

technologically feasible to produce electric energy using

such coal supplies reliably. The General Assembly further

finds that state-of-the-art gasification systems are

available to convert coal supplies with the foregoing

characteristics into gas and that it 1is feasible to use

such gas to generate electric energy without exceeding

allowable emission rates for sulfur dioxide, nitrogen

oxides, carbon monoxide, particulates, and mercury for a

natural gas—-fired combined-cycle facility of the same size

as and in the same location as a clean coal facility

incorporating a gasification system and a combined cycle

power block. The General Assembly also finds that it is

feasible to engineer and construct systems designed to

capture and sequester the percentages of the carbon dioxide

emissions from clean coal facilities as specified in this

Act. Accordingly, the General Assembly finds it necessary

for the health, safety, welfare, and prosperity of Illinois

citizens to require Illinois electric wutilities and

alternative electric retail electric suppliers to contract

with the initial clean coal facility to meet a portion of

the needs of each such electric utility's and alternative

retail electric supplier's retail load on the terms and

conditions described under this Act.

The procurement plans under subsection (a) of this

Section shall include cost effective electricity generated
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using clean coal. Each electric utility shall enter into
one or more sourcing agreements with the initial clean coal
facility, as provided in paragraph (3) of this subsection
(d), covering electricity generated by the initial clean

coal facility representing (A) at least 5% of that eaek

utility's fetad—suppty—teo—serve—the load of eligible retail

customers in the immediately preceding vyear 203+5—and——each

year—thereafter, as described in paragraph (3) of this

subsection (d), or (B) such 1lesser amount as may be

available from the initial clean coal facility, reduced by

+o the limits on the amount of power to be

purchased specified in paragraph (2) of this subsection
(d) . It is the goal of the State that by January 1, 2025,
25% of the electricity used in the State shall be generated
by cost-effective clean coal facilities. For purposes of
this subsection (d), "cost-effective" means that the
expenditures pursuant to such sourcing agreements do not
cause the limit stated in paragraph (2) of this subsection
(d) to be exceeded and do not exceed cost-based benchmarks,
which shall be developed to assess all expenditures
pursuant to such sourcing agreements covering electricity
generated by clean coal facilities, other than the initial
clean coal facility, by the procurement administrator, in
consultation with the Commission staff, Agency staff, and
the procurement monitor and shall be subject to Commission

review and approval.
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A A utility party to a sourcing agreement shall
immediately retire any emission credits that it receives in
connection with the electricity covered by such agreement.

s =an Utilities shall maintain adequate records
documenting the purchases under the sourcing agreement to
comply with this subsection (d) and shall file an
accounting with the load forecast that must be filed with
the Agency by July 15 of each year, in accordance with
subsection (d) of Section 16-111.5 of the Public Utilities
Act.

4>+ A utility shall be deemed to have complied with the
clean coal portfolio standard specified in this subsection
(d) if the utility enters into a sourcing agreement as
required by this subsection (d).

(2) For purposes of this subsection (d), the =reguired

eegtionr—ef sourcing agreements with the initial clean
coal facility for a particular year shall be measured as a
percentage of the actual amount of electricity
(megawatt-hours) supplied by the electric utility to

eligible retail customers in the 1immediately preceding

w1 PN NS Sz = g 2 oo~ ] o + 1 sz PN = + + 1
ear r/J.L/LJ.J.ll.LJ.l\_j _YC(_AJ. CLLLA.LJ.J.\J LITUHITC A LT k_CJ._Y LJJ. LU ey CIIT
agreementls ceegtion. For purposes of this subsection

(d), the amount paid per kilowatthour means the total
amount paid for electric service expressed on a per
kilowatthour basis. For purposes of this subsection (d),

the total amount paid for electric service includes without
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limitation amounts paid for supply, transmission,
distribution, surcharges and add-on taxes.

Notwithstanding the requirements of this subsection
(d), the total amount purchased gat+d under sourcing

agreements with the initial clean coal facility eteam—eeat

faeitities pursuant to the procurement plan for any given
year shall be reduced by an amount necessary to limit the
annual estimated average net increase due to the costs of
these resources included in the amounts paid by eligible
retail customers in connection with electric service to:

(A) in 2010, no more than 0.5% of the amount paid
per kilowatthour by those customers during the vyear
ending May 31, 2009;

(B) in 2011, the greater of an additional 0.5% of
the amount paid per kilowatthour by those customers
during the year ending May 31, 2010 or 1% of the amount
paid per kilowatthour by those customers during the
year ending May 31, 2009;

(C) in 2012, the greater of an additional 0.5% of
the amount paid per kilowatthour by those customers
during the year ending May 31, 2011 or 1.5% of the
amount paid per kilowatthour by those customers during
the year ending May 31, 2009;

(D) in 2013, the greater of an additional 0.5% of
the amount paid per kilowatthour by those customers

during the year ending May 31, 2012 or 2% of the amount
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paid per kilowatthour by those customers during the

year ending May 31, 2009; and

(E) thereafter:

(i) A calculation shall be made for each vyear

to determine whether—the—tetal amount—paid—under

o o o 2+ = P o 1 E N i o
[SACAC By ey A [S3T EEAA= 113y ¥ Ry W L CLL T Tt cOoT T [ B & I W mg m my s ) W
1111 i =1 Beocill e Ao S PN P2 £ oz ag e
rorSoTalrrc CcO CIIc P OoOCTTTTICITC == p TIIry [SR==F 3 A p= = v

Hmit the estimated average net per kilowatthour

increase due to the cost of electric power

purchased under sourcing agreements and #£hese

resewrees included in the amounts paid by small

electric ediegibte—retraid customers in connection

with electric service exceeds +eo—meo—mere—than the

greater of (i) 2.015% of the amount paid per

kilowatthour by eligible retail <+£hkese customers

during the year ending May 31, 2009 or (ii) the
incremental amount per kilowatthour paid for these
resources 1in 2013. These requirements may be

altered only as provided by statute. For purposes

of such calculation, such average net per

kilowatthour increase in rates of small electric

customers that are not eligible retail customers

shall be deemed to be equal to such average net per

kilowatthour increase in rates of eligible retail

customers.
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(ii) If for any year the small customer rate

impact would exceed the limitation described in

item (i) of this subparagraph (E), the clean coal

fraction for each clean coal electricity buyer

shall be adjusted for such year in a manner that

will result in (a) the quantity of electric power

projected to be purchased by each clean coal

electricity buyer being reduced by an amount

sufficient to result in such deemed rate impact on

all small electric customers (whether served by

electric utilities or alternative retail electric

suppliers) being equal to such limitation for such

vear and (b) any such reductions 1in amounts

allocated to the clean coal electricity buyers in

order to achieve the objective described in clause

(a) of this item (ii) being allocated to, and

purchased and paid for by, the <c¢lean coal

electricity buyers in proportion to their retail

sales to large electric customers.

(iii) Each vyear, after taking account of the

adjustment, if any, provided for in item (ii) of

this subparagraph (E), a calculation shall be made

to determine whether the large customer deemed

rate i1mpact for such vear exceeds $0.005 per

kilowatthour. The "large customer deemed rate

impact" for any vear is the projected increase in
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electric rates of large electric customers

(whether served by electric utilities or

alternative retail electric suppliers) due to the

cost of electric power purchased under sourcing

agreements to the extent it is based on each clean

coal electricity buyer's retail sales to large

electric customers, which shall be calculated in

substantially the same manner as the calculation

of rate impact on small electric customers, and

shall assume that such cost of purchases under

sourcing agreements is passed through

proportionally by the clean coal electricity

buyers to their large electric customers. The

calculation of the large customer deemed rate

impact shall (a) assume that the total retail sales

(expressed in kilowatthours sold) to large

electric customers by all clean coal electricity

buyers for any vyvear is the greater of the actual

amount of such sales in such year and the amount of

such sales 1in 2009 and (b) exclude from the

calculation any actual costs for such vear

incurred by the initial clean coal facility to the

extent such costs exceed the corresponding amount

assumed in the "reference case" of the facility

cost report for the initial clean coal facility for

such vear and are not principally within the
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reasonable control of the i1nitial clean coal

facility.

Any operating costs or revenues deviating from

the corresponding costs assumed in the "reference

case" of the facility cost report for the initial

clean coal facility as a result of changes in

market prices, including, but not limited to,

prices of coal, natural gas, electricity,

by-products, and emissions allowances, shall be

deemed to be outside of the reasonable control of

the initial clean coal facility and excluded from

the calculation.

Any costs exceeding the corresponding costs

assumed in the "reference case" of the facility

cost report for the initial clean coal facility as

a result of changes 1in capital costs, fixed

operating costs, variable operating costs,

operating efficiency, and availability, except in

each case to the extent resulting from a change in

market prices or from a change in law, as defined

in subsection (b) of Section 1-76 of this Act,

shall be deemed to be within the reasonable control

of the initial clean coal facility and included in

the calculation.

(iv) If for any year the large customer deemed

rate impact would exceed the limitation described
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in ditem (iii) of this subparagraph (E), the

quantity of electric power required to Dbe

purchased by each clean coal electricity buvyer

that serves large electric customers under its

sourcing agreement for such year shall be reduced

by such amount as will result in the large customer

deemed rate impact being equal to such limitation

for such year, and the clean coal fractions of each

clean coal electricity buyer that serves large

electric customers shall be adjusted for such vyear

to reflect this reduction; provided, however, that

the reduction under this item (iv) shall not exceed

in any year an amount that would result in revenues

under the sourcing agreements being reduced by

more than $50,000,000 in the aggregate for such

vear. Any qguantities of electric power not

required to be purchased pursuant to the operation

of the immediately preceding sentence may be

disposed of by the initial clean coal facility for

its own account, and the proceeds of any sales of

such electric power shall not be included in the

formula rate.

(v) The details of the calculations

contemplated by this subparagraph (E) shall be set

forth in the sourcing agreements.

(vi) No later than June 30, 2015, the
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Commission shall review the limitation on the
total amount paid under sourcing agreements, if

any, with the initial clean coal facility

faeidities pursuant to this subsection (d) and

report to the General Assembly its findings as to

the effect of the whether—+hat limitation on the

initial clean coal facility, electric utilities,

alternative retail electric suppliers, and

customers of the electric wutilities and the

alternative retail electric suppliers urdguty

ar
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(3) Initial clean coal facility. In order to promote

the use dewvetepment of clean coal electric power faeitities

in Illinois, each electric utility subject to this Section
shall execute a sourcing agreement to source electricity

from the initial clean coal facility. The Agency shall

accept applications to be designated the initial clean coal

facility for a period of 30 days after the effective date

of this amendatory Act of the 97th General Assembly. Each

application shall include a proposed sourcing agreement in

accordance with the requirements of this paragraph (3) and

information showing that the applicant meets the other

criteria set out in the definition of initial clean coal

facility provided in Section 1-10 of this Act. In the event
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that only one proposed initial clean coal facility that

meets each of the requirements submits a proposed sourcing

agreement to the Agency within that time period, the Agency

shall select such proposed initial clean coal facility as

the initial clean coal facility. In the event that more

than one proposed initial clean coal facility that meets

each of the requirements submit a proposed sourcing

agreement to the Agency within that time period, the Agency

shall select as the initial clean <coal facility the

electric generating facility that the Agency determines

best promotes the needs and interests of the citizens of

the State of TIllinois. In making such determination, the

Agency shall take into account for each proposed initial

clean coal facility the technical and economic feasibility

of such facility, including access to capital and the

financeability of the facility based upon the proposed

sourcing agreement, the projected environmental

performance of such facility, the ability of such facility

to be dispatched to support the transmission grid's

capability to integrate with wind, solar, and other

intermittent resources, and the reliability and cost of

electric transmission service from the facility to the

electric utilities. The Agency shall announce the

designation of the initial clean coal facility within 45

days after the effective date of this amendatory Act of the

97th General Assembly. a—propeosed—elean—ceoatl—faeility—3n
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authority to inspect all books and records associated with

14

the initial clean coal facility during the term of such a

15

sourcing agreement for

A utility's

sourcing agreement.

16

electricity produced by the initial clean coal facility

17

shall include

18

price paid for

the

governing

provisions

(A)

19

initial clean coal

the

generated Dby

electricity

20

determined according to

which shall be

facility,

21

(iv) of subparagraph (B) of this paragraph (3);
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sourcing agreement shall pay the contract price

under such sourcing agreement determined pursuant

to subparagraph (A);

(ii) require delivery of electricity by the

initial c¢lean <coal facility to the regional

transmission organization market of the utility

party to the sourcing agreement;

(1ii) require the utility party to the

sourcing agreement to buy from the initial clean

coal facility in each hour an amount of energy

equal to all clean coal energy made available from

the initial clean coal facility during such hour

times the clean coal fraction for such utility for

the applicable month, provided that the amount

purchased by the utility in any vear will Dbe

limited by paragraph (2) of this subsection (d);

(iv) require the utility party to the sourcing

agreement to pay to the initial clean coal facility

for each month the following: the electric

generation variable charge multiplied by the

gquantity of energy required to be purchased by such

utility in such month plus the product of the sum

of the fuel charge; plus the fixed monthly charge,

based on the MW of nameplate capacity of the

initial clean coal facility's power block, for

such month, multiplied by the fraction determined
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for the utility for such month according to clause

; for purposes of

(B)

of this subparagraph

(iidi)

"electric generation variable

clause (iv),

this

and "fixed monthly charge"

"fuel charge",

charge",

shall each have the meaning ascribed to the term in

and

I

of Section 1-76 of this Act

(a)

subsection

in

be considered pre-existing contracts

(v)

eligible

for

plans

procurement

utility's

the

this

The provisions of

.
14

customers

retail

are severable under Section 1.31

(B)
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contract for differences provisions, which

(C)
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shall
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(i) require the utility party to such sourcing

20

agreement to contract with the initial clean coal
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facility in each hour with respect to an amount of
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all clean coal energy made

to

equal

energy
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initial clean coal facility

available from the
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during such hour times the clean coal & fraction
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£he

month,

utility for applicable
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(B) & of this paragraph (3), minus the product of

(1) eof—+his—subsection—{dr—and the day-ahead price
for electricity delivered to the regional
transmission organization market of the electric
utility that is party to such sourcing agreement
(or any successor delivery point at which such
utility's supply obligations are financially
settled on an hourly basis) (the "reference
price") on the day preceding the day on which the
electricity is delivered to the initial clean coal
facility busbar, multiplied by (2) the quantity of

electricity determined pursuant to the preceding

clause (i), calculated for each hour in such month;

and

(1ii) not require the utility to take physical
delivery of the electricity produced by the
facility;

(D) general provisions, which shall:

(1) specify a term of no more than 30 years,
commencing on the commercial operation date of the
facility;

(ii) provide that electric wutilities shall
maintain adequate records documenting purchases
under the sourcing agreements entered into to
comply with this subsection (d) and shall file an

accounting with the 1load forecast that must be
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filed with the Agency by July 15 of each year, in
accordance with subsection (d) of Section 16-111.5
of the Public Utilities Act.

(iii) provide that all costs associated with
the initial clean coal facility will be
periodically reported to the Federal Energy
Regulatory Commission and to  purchasers in
accordance with applicable laws governing
cost-based wholesale power contracts;

(iv) permit the Illinois Power Agency, if it is

so authorized by law, to assume ownership of the

initial c¢lean <coal facility, without monetary
consideration and otherwise on reasonable terms
acceptable to the Agency, if the Agency so requests
no less than 3 years prior to the end of the stated
contract term;

(v) require the owner of the initial clean coal

facility to comply with provisions reflecting

those set forth in Section 1-76.5 of this Act;

PSR
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obligations of the utility party under the

sourcing agreement shall be governed by the power

purchase provisions or the contract for

differences provisions before entering into the

sourcing agreements; the provisions of this item

(i1x) are severable under Section 1.31 of the

Statute on Statutes;
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(x) &3> append documentation showing that the
formula rate and contract, insofar as they relate
to the ©power purchase provisions, have Dbeen
approved by the Federal Energy Regulatory
Commission pursuant to Section 205 of the Federal
Power Act;

(xi) -33>r provide that any changes to the
terms of the contract, insofar as such changes
relate to the power purchase provisions, are
subject to review under the ©public interest

standard applied by the Federal Energy Regulatory

Commission pursuant to Sections 205 and 206 of the
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Federal Power Act; and

(xii) =333 conform with customary lender
requirements in power purchase agreements used as
the basis for financing non-utility generators.

(xiii) provide for ©performance incentives

regarding availability, efficiency, and by-product

quantities, with premium performance and

shortfalls in performance to result in positive

and negative adjustments, respectively, to the

rate of return approved by the Commission,

provided that such rate of return in any vear shall

not be decreased by more than $25,000,000 or

increased by more than $12,500,000 as a result of

such performance incentives. Such performance

incentives shall Dbe structured so that any

increases in the rate of return as a result of such

performance incentives are designed not to exceed

the projected benefits to the buyers resulting

from the initial clean coal facility's achievement

of that performance incentive;

(xiv) include forecasting and scheduling

obligations that take account of the requirements

of the applicable regional transmission

organizations; and

(xv) include operating guidelines relating to

the operating configuration and dispatch of the
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initial <clean coal facility, which guidelines

shall be subject to change from time to time with

input from a committee consisting of

representatives of the electric wutilities and

alternative retail electric suppliers that are

parties to sourcing agreements with the initial

clean coal facility; any actions taken or not taken

by the owner of the initial clean coal facility in

compliance with such operating guidelines shall be

deemed to be prudent, and the prudence of the costs

resulting from the action shall be evaluated in

light of the fact that the initial clean coal

facility is required to comply with such operating

guidelines.

(4) Effective date of sourcing agreements with the

initial clean coal facility. No later than 30 days after

the effective date of this amendatory Act of the 97th

General Assembly, the initial clean coal facility shall

submit a draft sourcing agreement to the Agency and each

electric utility required to enter into such agreements

pursuant to paragraph (3) of this subsection (d) and the

initial clean coal facility and each such electric utility

shall promptly and diligently negotiate in good faith over

the terms of the sourcing agreement. Within 30 days after

receipt of the draft sourcing agreement, each such electric

utility shall provide the Agency and the owner of the
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initial <clean coal facility with its comments and

recommended revisions to the draft sourcing agreement.

Within 15 days after the receipt of the electric utility's

comments and recommended revisions, the owner of the

initial clean coal facility shall submit its responsive

comments and a further revised draft of the sourcing

agreement to the Agency. The Agency shall review the draft

sourcing agreement and comments and retain an independent,

qualified, and experienced mediator to mediate disputes

over the draft sourcing agreement's terms. The mediator

shall not own or control any direct or indirect interest in

the initial «c¢lean coal facility and shall have no

contractual relationship with the initial clean coal

facility. The mediator shall have knowledge of the energy

industry.

If the parties to the sourcing agreement do not agree

on the terms in the sourcing agreement within 15 days after

receiving the owner's responsive comments and further

revised draft, then the mediator retained by the Agency

shall mediate the dispute between the parties. If the

parties are in agreement on the terms of the sourcing

agreement, then the Agency shall approve the final draft

sourcing agreement within 30 days after the parties reach

agreement and notify the Commission of that agreement. If,

within 30 days after the commencement of mediation, the

parties have failed to come to agreement, then the Agency
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shall, with assistance, as appropriate, from the mediator

retained pursuant to this paragraph (4), review and revise

the draft sourcing agreement as necessary.

The Agency may approve a sourcing agreement only after

it finds the sourcing agreement is consistent with the

provisions of this Act and contains only terms that are

balanced and equitable and fairly protect the interests of

the parties to the sourcing agreement, with such approval

to occur no later than 60 days after the commencement of

the mediation. The Agency shall not withhold or condition

its approval of the sourcing agreement based upon least

cost resource principles or whether or not it would be

prudent for buyers to enter into such an agreement if there

were no legal reqgquirement to do so, nor shall the

resolution of open issues be based on these principles.

If the sourcing agreement 1is approved, then each

electric wutility regquired to enter i1nto a sourcing

agreement shall have 30 days after either the Agency's

approval or the issuance of any necessary approval by the

Federal Energy Regulatory Commission, whichever is later,

to enter into the sourcing agreement. The Agency shall

submit the approved sourcing agreement to the Commission

within 15 days after approval. Fach electric utility and

the initial clean coal facility shall pay a reasonable fee

as required by the Agency for its services under this

paragraph (4) and shall pay the mediator's reasonable fees,
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if any. The Agency shall adopt and make public a policy

detailing the process for retaining a mediator under this

paragraph (4).

Any proposed sourcing agreement with the initial clean
coal facility shall not become effective unless a facility

cost report and Commission report, as described in this

paragraph (4), +he—fellewing—reports are prepared and

submitted, whether prepared and submitted before or after

the effective date of this amendatory Act of the 97th

General Assembly. arc——agtherizations ara—approveds
ebteireds
Hr—Feaeitity—eost—reports= The owner of the initial

clean coal facility shall submit to the Commission, the
Agency, and the General Assembly a front-end engineering
and design study, a facility cost report, method of
financing (including but not limited to structure and
associated costs), and an operating and maintenance cost
quote for the facility (collectively "facility cost
report"), which shall be prepared in accordance with the
requirements of this paragraph (4) of subsection (d) of
this Section, and shall provide the Commission and the
Agency access to the work papers, relied upon documents,
and any other backup documentation related to the facility
cost report.

rara o o oy o n =

i r—Commissieon—report= Within 6 months following

receipt of the facility cost report, the Commission, in
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consultation with the Agency, shall submit a Commission
report to the General Assembly setting forth its analysis
of the facility cost report. Such report shall include, but
not be limited to, a comparison of the costs associated
with electricity generated Dby the 1initial clean coal
facility to the costs associated with electricity
generated by other types of generation facilities, an
analysis of the rate impacts on residential and small
business customers over the 1life of the sourcing
agreements, and an analysis of the likelihood that the
initial clean <coal facility will commence commercial
operation by and be delivering power to the facility's
busbar by 2016. To assist in the preparation of its report,
the Commission, in consultation with the Agency, may hire
one or more experts or consultants, the costs of which
shall be paid for by the owner of the initial clean coal
facility. The Commission and Agency may begin the process
of selecting such experts or consultants prior to receipt

of the facility cost report.
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+A)r The facility cost report shall be prepared by duly

17

licensed engineering and construction firms detailing the

18

estimated capital costs payable to one or more contractors

19

and

procurement

engineering,

the

for

suppliers

or

20

comprising the initial

components

of the

construction

21

clean coal facility and the estimated costs of operation

22

The facility cost report

and maintenance of the facility.

23

shall include

24

an estimate of the capital cost of the core

(1)

25

plant based on one or more front end engineering and

26
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design studies for the gasification island and related
facilities. The core plant shall include all civil,
structural, mechanical, electrical, control, and
safety systems; and =

(ii) an estimate of the capital cost of the balance
of the plant, including any capital costs associated
with sequestration of carbon dioxide emissions and all
interconnects and interfaces required to operate the
facility, such as transmission of electricity,
construction or backfeed power supply, pipelines to
transport substitute natural gas or carbon dioxide,
potable water supply, natural gas supply, water
supply, water discharge, landfill, access roads, and
coal delivery.

In the facility cost report, the Tre  quoted

construction costs shall be expressed in nominal dollars as
of the date that the quote is prepared and shall include
41 capitalized financing costs during construction, 2
taxes, 1insurance, and other owner's costs, and +3F+ an
assumed escalation in materials and labor beyond the date
as of which the construction cost quote is expressed.

In the facility cost report, the +HB)r—Fhe front end

engineering and design study for the gasification island
and the cost study for the balance of plant shall include
sufficient design work to permit quantification of major

categories of materials, commodities and labor hours, and
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receipt of quotes from vendors of major equipment required
to construct and operate the clean coal facility.

4> The facility cost report shall also include an
operating and maintenance cost quote that will provide the
estimated cost of delivered fuel, personnel, maintenance
contracts, chemicals, catalysts, consumables, spares, and
other fixed and variable operations and maintenance costs.
+2)> The delivered fuel cost estimate will be provided by a
recognized third party expert or experts in the fuel and
transportation industries. B> The Dbalance of the
operating and maintenance cost quote, excluding delivered
fuel costs, will be developed based on the inputs provided
by duly licensed engineering and construction firms
performing the construction cost quote, potential vendors
under long-term service agreements and plant operating
agreements, or recognized third party plant operator or
operators.

The operating and maintenance cost gquote (including
the cost of the front end engineering and design study)
shall be expressed in nominal dollars as of the date that
the quote 1is prepared and shall include A3~ taxes,
insurance, and other owner's costs, and H2> an assumed
escalation in materials and labor beyond the date as of
which the operating and maintenance cost quote is
expressed.

B> The facility cost report shall also include +&3 an
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analysis of the initial clean coal facility's ability to
deliver power and energy into the applicable regional
transmission organization markets and 4+3+)> an analysis of
the expected capacity factor for the initial clean coal
facility.

£ Amounts paid to third parties unrelated to the
owner or owners of the initial clean coal facility to
prepare the core plant construction cost quote, including
the front end engineering and design study, and the
operating and maintenance cost quote will be reimbursed
through Coal Development Bonds.

(5) Re-powering and retrofitting coal-fired power
plants previously owned by Illinois utilities to qualify as
clean coal facilities. During the 2009 procurement
planning process and thereafter, the Agency and the
Commission shall consider sourcing agreements covering
electricity generated by power plants that were previously
owned by Illinois utilities and that have been or will be
converted into clean coal facilities, as defined by Section
1-10 of this Act. Pursuant to such procurement planning
process, the owners of such facilities may propose to the
Agency sourcing agreements with utilities and alternative
retail electric suppliers required to comply with
subsection (d) of this Section and item (5) of subsection
(d) of Section 16-115 of the Public Utilities Act, covering

electricity generated by such facilities. In the case of
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sourcing agreements that are power purchase agreements,
the contract price for electricity sales shall be
established on a cost of service basis. In the case of
sourcing agreements that are contracts for differences,
the contract price from which the reference price 1is
subtracted shall be established on a cost of service basis.
The Agency and the Commission may approve any such utility
sourcing agreements that do not exceed cost-based
benchmarks developed by the procurement administrator, in
consultation with the Commission staff, Agency staff and
the procurement monitor, subject to Commission review and
approval. The Commission shall have authority to inspect
all books and records associated with these clean coal
facilities during the term of any such contract.

(6) Costs incurred by a utility under this subsection

(d) or pursuant to a contract or sourcing agreement entered

into under this subsection (d) shall be deemed prudently

incurred and reasonable in amount and the electric utility

shall be entitled to full cost recovery pursuant to the

tariffs filed with the Commission.

(e) The draft procurement plans are subject to public
comment, as required by Section 16-111.5 of the Public

Utilities Act and Section 1-78 of this Act.

(f) The Agency shall submit the final procurement plan to
the Commission. The Agency shall revise a procurement plan if

the Commission determines that it does not meet the standards
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set forth in Section 16-111.5 of the Public Utilities Act and

Section 1-78 of this Act.

(g) The Agency shall assess fees to each affected utility
to recover the costs incurred in preparation of the annual
procurement plan for the utility.

(h) The Agency shall assess fees to each bidder to recover
the costs incurred in connection with a competitive procurement
process.

(i) The Agency shall assess fees to the initial clean coal

facility to recover the costs incurred in preparation of each

procurement plan for the initial clean coal facility.

(7) The General Assembly deems it a prudent business

practice to develop and promote economic opportunities for

minorities, females, and persons with disabilities in the

energy production industry.

The initial clean coal facility, any clean coal facility,

and any clean coal SNG facility shall include in any agreement

to sell electric power or SNG entered into pursuant to this Act

provisions that require the owner of the facility to make a

good faith effort to ensure that an amount equal to not less

than 15% of the value of its prime construction contract for

the facility shall be established as a goal to be awarded to

minority owned businesses, female owned businesses, and

businesses owned by a person with a disability; provided that

at least 75% of the amount of such total goal shall be for

minority owned businesses.
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"Minority owned business", "female owned business", and

"business owned by a person with a disability" shall have the

meanings ascribed to them in Section 2 of the Business

Enterprise for Minorities, Females, and Persons with

Disabilities Act.

(Source: P.A. 095-481, eff. 8-28-07; 95-1027, eff. 6-1-09;

96-159, eff. 8-10-09; 96-1437, eff. 8-17-10.)

(20 ILCS 3855/1-76 new)

Sec. 1-76. Costs and revenue recoverable by the initial

clean coal facility.

(a) The price paid for electricity generated by the initial

clean coal facility shall be based on a formula rate using a

cost of service methodology applicable to wholesale electric

power contracts employing a level or deferred capital component

and in accordance with the Uniform System of Accounts, subject

to and as specifically limited by the provisions set forth in

this Section.

The formula rate shall determine 3 components of the price

under the sourcing agreements: (1) a fuel charge, (2) an

electric generation variable charge, and (3) a fixed monthly

charge. The fuel charge for any month shall be stated in

dollars per month and shall consist of the total actual fuel

costs idncurred, after taking account of the subtraction of

miscellaneous net revenue as provided in subsection (d) of this

Section. The electric generation variable charge for any period
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shall be stated in dollars per MWh and shall consist of all

costs incurred by the initial clean coal facility, other than

fuel costs, associated with production of electric energy by

the initial clean coal facility's power block, which costs vary

directly with the level of production of electric energy. The

fixed monthly charge shall be stated in dollars per month per

MW of nameplate capacity of the initial clean coal facility's

power Dblock and shall consist of all costs incurred by the

initial clean coal facility that are described in, and as

limited by the provisions of, subsections (b)), (c), ((d), (e),

(f), and (g) of this Section, other than the costs incorporated

into the calculation of the fuel charge and the electric

generation variable charge.

No later than 30 days after the approval of the sourcing

agreement by the Agency pursuant to paragraph (4) of subsection

(d) of Section 1-75 of this Act, the 1initial clean coal

facility shall provide to the Commission projections of its

costs for the term of the sourcing agreements. Within 90 days

thereafter, the Commission shall, based upon such projections

and the provisions of this Section, determine the projected

components of the price for each vear for the initial clean

coal facility. No later than 6 months before the expected

commencement of commercial operation of the initial clean coal

facility and the commencement of each operating vear

thereafter, the initial clean coal facility shall submit to the

Commission protections of its costs and dispatch levels for the
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upcoming year. Within 120 days after the receipt of the initial

clean coal facility's projections of its costs and dispatch

levels for the upcoming vear, the Commission shall calculate a

fixed monthly charge and an electric generation variable charge

for the upcoming vyear using the inputs to the formula rate

under the provisions of this Section. If the Commission does

not calculate such components of the price for any year as of

the beginning of such vear, then the initial clean coal

facility shall calculate such components of the price based

upon its projections and the provisions of this Section, with

any subsequent cost disallowance by the Commission to be

reflected through a true-up of costs in the next year. If at

any time the Commission, acting in accordance with this

Section, disallows any cost, then the amount of such

disallowance shall be incorporated as a deduction into the

calculation of the fixed monthly charge and the electric

generation variable charge, as applicable, for the next vyear.

(b) Capital costs set by the Commission according to this

subsection (b) shall be included in the formula rate. "Capital

costs" means costs for the purchase of land, buildings,

construction, and equipment to be used in the production of

electricity, and other costs recorded in the Electric Plant

Accounts and other applicable Balance Sheet Accounts of the

Uniform System of Accounts for the initial clean coal facility.

The Capital Development Board shall calculate a range of

capital costs that it believes would be a reasonable cost for
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the initial clean coal facility. The Capital Development Board

shall commence performing its responsibilities under this

subsection (b) within 30 days after the effective date of this

amendatory Act of the 97th General Assembly. In determining a

range of capital costs, the Capital Development Board shall

base its evaluation and judgment on professional engineering

and regulatory accounting principles and include any cost

information and update on costs that may be provided by the

initial clean coal facility and shall not employ least cost

resource principles. In addition, the Capital Development

Board may:

(1) include in its consideration the information in a

facility cost report, if any, that was prepared and

submitted by the initial c¢lean coal facility to the

Commission in accordance with paragraph (4) of subsection

(d) of Section 1-75 of this Act;

(2) consult as much as it deems necessary with the

initial clean coal facility;

(3) conduct whatever research and investigation it

deems necessary; and

(4) retain third parties to assist in its

determination, provided that such third parties shall not

own or control any direct or indirect interest in the

initial clean coal facility and shall have no contractual

relationship with the initial clean coal facility.

The initial clean coal facility shall cooperate with the
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Capital Development Board in any investigation it deems

necessary.

The Capital Development Board shall make its final

determination of the range of capital costs confidentially and

shall submit that range to the Commission in a confidential

filing no later than 90 days after the Capital Development

Board is required to commence performing its responsibilities

under this subsection (b). The initial clean coal facility

shall submit to the Commission its estimate of the capital

costs to be included in the formula rate. Only after the

initial clean coal facility has submitted this estimate shall

the Commission publicly announce the range of capital costs

submitted by the Capital Development Board. In the event that

the estimate submitted by the initial clean coal facility is

within or below the range submitted by the Capital Development

Board, the initial clean coal facility's estimate shall be

approved by the Commission as the amount of pre-approved

capital costs.

In the event that the estimate submitted by the initial

clean coal facility is above the range submitted by the Capital

Development Board, the amount of capital costs at the lowest

end of the range submitted by the Capital Development Board

shall be approved by the Commission as the amount of

pre—-approved capital costs. "Pre-approved capital costs" means

the amount of capital costs that will be included in the

formula rate to the extent such costs are actually incurred,
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with no further review or approval in respect to whether they

are prudently incurred. The Commission's determination of

pre—-approved capital costs shall be made within 15 days after

the initial clean coal facility submits its capital cost

estimate. The Commission's decision regarding pre-approved

capital costs shall be final and shall not be subject to

judicial or administrative review.

Once made, the Commission's determination of the amount of

pre—-approved capital costs may not be increased unless the

Commission determines that the incremental costs are

reasonable, 1in which case one-third of such reasonable

incremental costs shall be included in the formula rate and

recoverable by the initial clean coal facility and two-thirds

of such costs shall be borne by the initial clean coal facility

and its contractors, provided that to the extent such

reasonable incremental costs are the result of change in law or

non—-insurable force majeure, all of such costs shall be

included in the formula rate and recoverable by the initial

clean coal facility.

"Change in law" means any change, including any enactment,

repeal, or amendment, in a law, ordinance, rule, regulation,

interpretation, permit, license, consent or order, including

those relating to taxes or to environmental matters, or in the

interpretation or application thereof by any governmental

authority occurring after May 31, 2011.

"Non—-insurable force majeure" means events outside of the
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reasonable control of the owner of the initial clean coal

facility and its contractors, subcontractors, and agents that

are not included on a list, to be attached to the sourcing

agreement and subject to the procedures set forth in paragraph

(4) of subsection (d) of Section 1-75 of this Act, of events

that are customarily covered by builder's risk insurance

policies for the construction of electric generating plants and

other large process plants in the United States. "Non-insurable

force majeure" shall not include changes in prices or other

changes in market conditions.

Any rebates, refunds, or other payments received by the

owner of the initial clean coal facility from any of its

contractors with respect to the contractor bearing risk for

capital cost overruns shall be excluded from miscellaneous net

revenue and shall not otherwise reduce the costs of the owner

of the initial clean coal facility for purposes of the formula

rate. For purposes of this subsection (b), "reasonable" means

that the decisions, construction, and supervision of

construction by the owner of the initial clean coal facility

and its contractors underlying the initial capital cost and

significant additions to the initial capital cost of the

initial clean coal facility resulted in efficient, economical,

and timely construction. In determining the reasonableness of

the capital costs of the initial clean coal facility, the

Commission shall consider the knowledge and circumstances

prevailing at the time of each relevant decision or action of
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the owner of the initial <clean coal facility and its

contractors.

The Commission may determine that the amount of

pre—-approved capital costs may be increased only after notice

and a hearing. At that hearing, the Capital Development Board

shall submit a report recommending whether the incremental

costs should be approved in full or in part or rejected. The

Commission may approve 1in whole or in part or reject the

incremental capital costs based on whether they are reasonable.

At the request of the owner of the initial clean coal facility

made not more often than once every 12 months during the

construction period of the initial clean coal facility, the

Commission shall conduct interim reviews to determine whether

capital costs specified in such reguest and incurred or to be

incurred by the owner of the initial clean coal facility, are

reasonable.

The Capital Development Board shall monitor the

construction of the initial clean coal facility for the full

duration of construction. The Capital Development Board, in its

discretion, may retain third parties to facilitate such

monitoring, provided that such third parties shall not own or

control any direct or indirect interest in the initial clean

coal facility and shall have no contractual relationship with

the initial c¢lean coal facility. The initial <clean coal

facility shall pay a reasonable fee as required by the Capital

Development Board for the Capital Development Board's services
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under this subsection (b), and such fee shall not be passed

through to a utility or its customers. If a third party is

retained by the Capital Development Board for the determination

of a range of capital costs or monitoring of construction, the

initial clean coal facility must pay for the third party's

reasonable fees, and such costs may not be passed through to a

utility or its customers.

The provisions of this subsection (b) shall apply to the

capital costs for the initial construction of the initial clean

coal facility and not to capital costs incurred beyond the

initial construction, including costs for replacement of

equipment and capital improvements, which capital costs shall

be subject to review by the Commission and included in the

formula rate to the extent they are determined to be prudently

incurred.

(c) Operations and maintenance costs set by the Commission

according to this subsection (c¢) shall be included in the

formula rate. Operations and maintenance costs mean costs

incurred for the administration, supervision, operation,

maintenance, preservation, and protection of the initial clean

coal facility's physical plant and other costs recorded in the

Operation and Maintenance Expense Accounts and other

applicable Income Statement Accounts of the Uniform System of

Accounts for the initial clean coal facility. The Commission

shall assess the prudency of the operations and maintenance

costs for the initial clean coal facility and shall allow the
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initial clean coal facility to include in the formula rate only

those costs the Commission deems to be prudent. The Commission

may in its discretion retain an expert to assist in its review

of operations and maintenance costs. The initial clean coal

facility shall pay for the expert's fees if an expert is

retained by the Commission, and such costs may not be passed

through to a wutility or its customers. The Commission's

determination regarding the amount of operations and

maintenance costs that may be included in the formula rate for

each vear shall be made in accordance with this Section.

(d) Actual fuel costs shall be set by the Agency through a

SNG feedstock procurement, pursuant to Section 1-78 of this

Act, to be performed at least every 5 years, and purchased by

the initial clean coal facility pursuant to a reasonable fuel

supply plan, with coal comprising at least 50% of the total

feedstock over the term of a sourcing agreement with all coal

having high volatile bituminous rank and greater than 1.7

pounds of sulfur per million btu content, SNG derived from coal

comprising at least 50% of the fuel to generate electricity,

SNG derived from biomass comprising up to 10% of the fuel to

generate electricity with the approval of the Commission, and

natural gas comprising the remainder of the fuel to generate

electricity. Actual fuel costs shall consist of all costs

associated with the procurement of fuel, including, but not

limited to, commodity costs, transportation costs,

administrative costs, and costs relating to the procurement
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process. Actual fuel costs, as so determined, shall be reduced

by miscellaneous net revenue received by the owner of the

initial clean coal facility, including, but not limited to, net

revenue from the sale of emission allowances, if any,

substitute natural gas, 1f any, grants or other support

provided by the State of Illinois or the United States

Government, firm transmission rights, if any, by-products

produced by the facility, any capacity derived from the

facility and bid into the capacity markets or otherwise sold

and any energy generated as a result of such capacity being

called, whether generated from synthesis gas derived from coal,

from SNG, or from natural gas, less non-generation variable

costs. "Non-generation variable costs" means all costs, other

than fuel costs, associated with the production of SNG that is

not consumed by the initial clean coal facility's power block,

which costs vary directly with the level of production of SNG.

Actual fuel costs shall be calculated pursuant to this

subsection (d) and included in the formula rate without any

determination by the Commission as to prudency.

(e) Seguestration costs set by the Commission according to

this subsection (e) shall be included in the formula rate.

"Sequestration costs" means costs incurred to (1) capture

carbon dioxide; (2) compress carbon dioxide; (3) build,

operate, and maintain a sequestration site in which carbon

dioxide may be injected; (4) build, operate, and maintain a

carbon dioxide pipeline, which is owned by the initial clean
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coal facility; (5) transport the carbon dioxide to a

sequestration site or a pipeline; and (6) perform monitoring,

verification and other activities associated with carbon

capture and sequestration.

"Sequestration capital costs" means sequestration costs

recorded in the Electric Plant Accounts and other applicable

Balance Sheet Accounts of the Uniform System of Accounts for

the initial clean coal facility.

"Sequestration operations and maintenance costs" means

sequestration costs that are recorded in the Operation and

Maintenance Expense Accounts and other applicable Income

Statement Accounts of the Uniform System of Accounts for the

initial clean coal facility and shall include maintenance,

monitoring, and verification costs.

The Capital Development Board shall calculate an estimate

of sequestration capital costs that it believes would be a

reasonable cost for the initial c¢lean coal facility's

sequestration facilities and an estimate of average annual

sequestration operations and maintenance costs that it

believes would be a reasonable average annual operation and

maintenance cost for the initial clean coal facility's carbon

capture and sequestration activities. The Capital Development

Board shall commence performing i1its responsibilities under

this subsection (e) within 30 days after the effective date of

this amendatory Act of the 97th General Assembly. In

determining sequestration capital costs and sequestration
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operations and maintenance costs, the Capital Development

Board shall base its evaluation and judgment on professional

engineering and regulatory accounting principles and include

any cost information and update on costs that may be provided

by the initial clean coal facility and shall not employ least

cost resource principles. In addition the Capital Development

Board may: (A) include in its consideration cost estimate

information in a facility cost report, if any, that was

prepared and submitted by the initial clean coal facility to

the Commission in accordance with paragraph (4) of subsection

(d) of Section 1-75 of this Act; (B) consult as much as it

deems necessary with the initial c¢lean coal facility; (C)

conduct whatever research and investigation it deems

necessary; and (D) retain third parties to assist 1in its

determination, provided that such third parties shall not own

or control any direct or indirect interest in the initial clean

coal facility and shall have no contractual relationship with

the initial c¢lean <coal facility. The initial <clean coal

facility shall cooperate with the Capital Development Board in

any investigation it deems necessary.

The Capital Development Board shall make its final

determination of sequestration capital costs and sequestration

operations and maintenance costs and submit such determination

to the Commission no later than 90 days after the Capital

Development Board 1is required to commence performing its

responsibilities under this subsection (e). The Capital
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Development Board shall monitor construction of the

sequestration facilities in the same manner, and with the same

rights to retain an expert and recover the costs thereof, as

set forth in subsection (b) of this Section.

"Actual sequestration costs" means for any year the sum of:

(1) the annual amortized portion of sequestration capital

costs, based on level amortization from the later of the date

such costs are incurred and the commercial operation date until

the end of the term of the sourcing agreements; (ii) the rate

of return approved by the Commission pursuant to subsection (f)

of this Section applied to sequestration capital costs; and

(iii) the sequestration operations and maintenance costs

incurred in such vyear.

"Target sequestration costs" means the sum of: (i) the

annual amortized portion of the estimated sequestration

capital costs determined by the Capital Development Board,

based on level amortization from the later of the date such

costs are incurred and the commercial operation date until the

end of the term of the sourcing agreements; (ii) the rate of

return approved by the Commission pursuant to subsection (f) of

this Section applied to the estimated sequestration capital

costs determined by the Capital Development Board; (iii) the

estimate of average annual seqguestration operations and

maintenance costs determined by the Capital Development Board,

escalated 1in accordance with an escalation factor to be

provided in the sourcing agreement from the date of the Capital
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Development Board's determination to the mid-point of the

applicable year; (iv) the sequestration cost underrun, if any,

for the immediately preceding vyear, except to the extent

applied to allow recovery of a sequestration cost overrun from

a prior vyear; and (v) any sequestration costs that are the

result of a change in law or non-insurable force majeure.

"Sequestration cost underrun" means for any vyear the

excess, 1if any, of target sequestration costs for such year

over actual sequestration costs for such year.

"Seqguestration cost overrun" means for any year the excess,

if any, of actual sequestration costs for such year over target

sequestration costs for such vyear.

For any vyear 1in which there 1is a sequestration cost

underrun, all actual sequestration costs shall be conclusively

deemed to be prudent and shall be included in the formula rate

with no further review or approval in respect of whether they

are prudently incurred. The Commission shall review the costs

to ensure they are mathematically correct.

For any vyear 1in which there 1is a sequestration cost

overrun, the Commission shall determine whether all or a

portion of such sequestration cost overrun was prudently

incurred, except that the rate of return shall not be subject

to review. If the Commission determines that the sequestration

cost overrun was prudently incurred, one-third of such

sequestration cost overrun shall be included in the formula

rate and recoverable by the initial clean coal facility and
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two-thirds of such sequestration cost overrun shall be borne by

the initial clean coal facility and not passed through to a

utility, an alternative retail electric supplier, or the

customers of a utility unless and until there 1is a

sequestration cost underrun for a subsequent vyear, in which

event the sequestration cost overrun will be included in the

formula rate and recoverable by the initial clean coal facility

up to the amount of the sequestration cost underrun; provided,

however, that if for any year two-thirds of such sequestration

cost overrun exceeds the difference of $20,000,000 minus the

amount of penalty, if any, pavable by the initial clean coal

facility pursuant to Section 1-76.5 with respect to that vear,

the amount of such excess shall also be included in the formula

rate and recoverable by the initial clean coal facility. The

detailed procedures for implementing this provision shall be

set forth in the sourcing agreements, which procedures shall

include a mechanism for equitably adjusting target

sequestration costs for any vyear in which the guantity of

carbon dioxide actually captured and sequestered by the initial

clean coal facility is greater than the guantity assumed in

calculating the estimated costs for such vear.

"Change in law" means any change, including any enactment,

repeal, or amendment, in a law, ordinance, rule, regulation,

interpretation, permit, license, consent or order, including

those relating to taxes or to environmental matters, or in the

interpretation or application thereof by any governmental
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authority occurring after January 1, 2011.

"Non-insurable force majeure" means events outside of the

reasonable control of the owner of the 1initial clean coal

facility and its contractors, subcontractors, and agents that

are not included on a 1list, to be attached to the sourcing

agreement and subject to the procedures set forth in paragraph

(4) of subsection (d) of Section 1-75 of this Act, of events

that are customarily covered by builder's risk insurance

policies for the construction of electric generating plants and

other large process plants in the United States. "Non-insurable

force majeure" shall not include changes in prices or other

changes in market conditions.

(f) The Commission shall determine within 120 days after

the effective date of this amendatory Act of the 97th General

Assembly or 120 days after the owner of the initial clean coal

facility files initial direct testimony regarding rate of

return with the Commission, whichever is later, the total rate

of return on invested capital for the initial clean coal

facility following notice and a public hearing. At the hearing,

all interested parties, including wutilities, alternative

retail electric suppliers, the Attorney General, the Agency,

and customers, shall be given an opportunity to be heard. In

determining the rate of return, the Commission shall select a

sufficient return on investment so as to enable the initial

clean coal facility to attract capital in financial markets at

competitive rates. The Commission shall consider the rates of
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return received by developers of facilities similar to the

initial clean coal facility inside or outside Illinois, the

need to balance an incentive for clean-coal technology with the

need to protect Illinois ratepavers from high electricity

costs, and any other information the Commission deems relevant.

The Agency shall recommend a rate of return to the

Commission utilizing the criteria in this subsection (f). The

Commission shall further take into account the recommendation

of the Agency, but shall not be bound by it. The rate of return

shall be no lower than 75 basis points lower than the weighted

average authorized total rates of return of the electric

utilities in accordance with original cost rate base for their

electric distribution assets as of January 1, 2011.

Notwithstanding the minimum rate of return established in the

preceding sentence, the rate of return shall be no greater than

the total rate of return on invested capital that the initial

clean coal facility would achieve based on an assumed 55% debt

and 45% equity capital structure, with the cost of debt being

the actual average cost, including all associated costs and

fees, of the initial clean coal facility's debt and the cost of

equity being 11.5%. The Commission's determination of the rate

of return shall include a mechanism providing for a one-time

adjustment at or about the commencement of commercial operation

of the initial clean coal facility to adjust for changes in

applicable Treasury vyield rates between the date of its

provisional determination of the rate of return and the dates
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of construction period borrowing by the initial clean coal

facility, which adjustment shall apply to 55% of total capital.

The Commission's decision shall be final and not subject to

any rehearing or administrative or judicial review. The rate of

return determined by the Commission pursuant to this subsection

(f) shall apply for the term of the sourcing agreements and

shall not be subject to change, except for the one-time

adjustment to reflect Treasury vield rate changes as expressly

contemplated by this subsection (f) and as otherwise expressly

provided in subsection (b) of Section 1-76.5 of this Act.

(g) The following shall not be included in determining the

formula rate: advertising expenses that do not meet the

requirements of Sections 9-225 and 9-226 of the Public

Utilities Act, political activity or lobbying expenses as

defined by Section 9-224 of the Public Utilities Act, social

club dues, or charitable contributions, to the extent, in each

case, that a utility would not be permitted to recover such

costs.

(h) Except as otherwise provided in subsections (b) and (f)

of this Section 1-76, within 30 days after a decision of the

Commission on recoverable costs under this Section, any

interested party to the Commission's decision may apply for a

rehearing with respect to the decision. The Commission shall

receive and consider such application for rehearing and shall

grant or deny the application in whole or in part within 20

days from the date of the receipt thereof by the Commission. If




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09700SB1653ham001 -95- LRB097 05721 ASK 56016 a

no rehearing is applied for within the required 30 days or an

application for rehearing is denied, the Commission decision

shall be final.

If an application for rehearing is granted, the Commission

shall hold a rehearing within 30 days after granting the

application. The decision of the Commission upon rehearing

shall be final. Except as otherwise provided in subsections (b)

and (f) of this Section 1-76, any person affected by a decision

of the Commission under this Section 1-76 may have the decision

reviewed only under and in accordance with the Administrative

Review Law. Except as otherwise provided in subsections (b) and

(f) of this Section 1-76, the provisions of the Administrative

Review Law, all amendments modifications thereof and the rules

adopted pursuant thereto, shall apply to and govern all

proceedings for the Jjudicial review of final administrative

decisions of the Commission under this subsection (h). The term

"administrative decision" is defined as in Section 3-101 of the

Code of Civil Procedure.

(