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AN ACT concer ni ng hi ghways.

Be it enacted by the People of the State of |Illinois,

represented in the General Assenbly:

Section 5. The Illinois H ghway Code is anmended by

changi ng Section 9-113 as foll ows:

(605 I'LCS 5/9-113) (from Ch. 121, par. 9-113)

Sec. 9-113. (a) No ditches, drains, track, rails, poles,
wres, pipe line or other equipnment of any public wutility
conpany, nunicipal corporation or other public or private
corporation, association or person shall be |located, placed
or constructed upon, under or along any highway, or upon any
township or district road, wthout first obtaining the
witten consent of the appropriate highway authority as
herei nafter provided for in this Section.

(b) The State and county highway authorities are
aut horized to pronulgate reasonable and necessary rules,
regul ati ons, and speci fications for highways for the
admnistration of this Section. |In addition to rul es
promul gated wunder this subsection (b), the State highway
authority shall and a county highway authority may adopt
coordination strategies and practices designed and intended
to establish and inplenment effective comrunication respecting
pl anned hi ghway projects that the State or county highway
authority believes my require renoval, relocation, or
nodi fication in accordance wth subsection (f) of this
Section. The strategies and practices adopted shall include
but need not be limted to the delivery of 5 year prograns,
annual prograns, and the establishnment of coordi nation
councils in the locales and with the utility participation
that will best facilitate and acconplish the requirenents of

t he State and county highway authority acting under
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subsection (f) of this Section. The wutility participation
shall include assisting the appropriate highway authority in
establishing a schedule for the renoval, relocation, or
nodi fication of the owner's facilities in accordance with
subsection (f) of this Section. |In addition, each utility
shal |l designate in witing to the Secretary of Transportation
or his or her designee an agent for notice and the delivery
of programs. The coordi nation councils nust be established on
or before January 1, 2002. The 90 day deadline for renoval

relocation, or nodification of the ditches, drains, track,
rails, poles, wres, pipe line, or other equipnment in
subsection (f) of this Section shall be enforceable upon the
establishment of a coordination council in the district or
| ocal e where the property in question is |ocated. The
coordi nati on councils organized by a county hi ghway authority
shall include the county engineer, the County Board Chairnman
or his or her designee, and with such wutility participation
as wll best facilitate and acconplish the requirenents of a
hi ghway authority acting wunder subsection (f) of this
Secti on. Should a county highway authority decide not to
establish coordination councils, the 90 day deadline for
removal , relocation, or nodification of the ditches, drains,

track, rails, poles, wres, pipe line, or other equipnent in

subsection (f) of this Section shall be waived for those
hi ghways.
(c) In t he case of non-toll federal-aid fully

access-controll ed State highways, the State hi ghway authority
shall not grant <consent to the |location, placenent or
construction of ditches, drains, track, rails, poles, wres,
pipe line or other equi pnent upon, under or along any such
non-toll federal-aid fully access-controlled State highway,
whi ch:

(1) would require cutting the pavenent structure

portion of such highway for installation or, except in
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the event of an energency, would require the use of any
part of such highway right-of-way for purposes of
mai nt enance or repair. Were, however, the State highway
authority determnes prior to installation that there is
no other access available for maintenance or repair
pur poses, use by the entity of such highway ri ght-of - way
shal |l be permtted for such purposes in strict accordance
with the rules, regulations and specifications of the
State highway authority, provided however, that except in
the case of access to bridge structures, in no such case
shall an entity be permtted access from the
t hrough-travel |anes, shoul ders or ranps of the non-tol
federal-aid fully access-controlled State highway to
mai ntain or repair its acconmodation; or

(2) would in the judgnent of the State highway
authority, endanger or inpair any such ditches, drains,
track, rails, poles, wires, pipe lines or other equi pnent
al ready in place; or

(3) would, if installed longitudinally wthin the
access control lines of such highway, be above ground
after installation except that t he State hi ghway
authority may consent to any above ground installation
upon, under or along any bridge, interchange or grade
separation wthin the right-of-way which installation is
otherwise in conpliance wwth this Section and any rules,
regul ations or specifications issued hereunder; or

(4) would be inconsistent with Federal law or with
rules, regulations or directives of appropriate Federal
agenci es.

(d) In the case of accommpdati ons upon, under or al ong

non-toll federal-aid fully access-controlled State highways

State highway authority may charge an entity reasonabl e

conpensation for the right of that entity to |longitudinally

| ocate, place or construct ditches, drains, track, rails,
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poles, wires, pipe line or other equipnent wupon, under or
al ong such hi ghway. Such conpensation may i nclude in-kind
conpensati on.

Were the entity applying for use of a non-t ol
federal -aid fully access-control | ed State hi ghway
ri ght - of - way IS a public utility conpany, nunicipa
corporation or other public or private cor porati on,
associ ation or person, such conpensation shall be based upon
but shall not exceed a reasonable estimte by the State
hi ghway authority of the fair market val ue of an easenent or
| easehol d for such use of the highway right-of-way. Were the
State highway authority determ nes that the applied-for use
of such highway right-of-way is for private | and uses by an
i ndi vidual and not for conmmercial purposes, the State hi ghway
authority may charge a |l esser fee than would be charged a
public utility conpany, mnunicipal corporation or other public
or private corporation or association as conpensation for the
use of the non-toll federal-aid fully access-controlled State
hi ghway ri ght - of - way. In no case shall the witten consent
of the State highway authority give or be construed to give
any entity any easenent, |easehold or other property interest
of any kind 1in, upon, under, above or along the non-tol
federal -ai d fully access-control | ed State hi ghway
right - of - way.

Were the conpensation fromany entity is in whole or in
part a fee, such fee may be reasonably set, at the election
of the State highway authority, in the formof a single lunp
sum paynent or a schedule of paynents. Al such fees charged
as conpensation nmay be reviewed and adjusted upward by the
State highway authority once every 5 years provided that any
such adjustnent shall be based on changes in the fair market
value of an easenent or |easehold for such wuse of the
non-toll federal-aid fully access-controlled State highway

right - of - way. Al'l such fees received as conpensation by the
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State highway authority shall be deposited in the Road Fund.

(e) Any entity applying for consent shall submt such
information in such form and detail to the appropriate
hi ghway authority as to allow the authority to evaluate the
entity's application. In the case of accommodati ons upon,
under or along non-toll federal-aid fully access-controlled
State highways the entity applying for such consent shal
reinburse the State highway authority for all of t he
authority's reasonable expenses in evaluating that entity's
application, including but not I|imted to engineering and
| egal fees.

(f) Any ditches, drains, track, rails, poles, wres,
pi pe line, or other equipnent |ocated, placed, or constructed
upon, under, or along a highway with the consent of the State
or county highway authority under this Section shall, upon
witten notice by the State or county highway authority be
renmoved, relocated, or nodified by the owner, the owner's
agents, contractors, or enployees at no expense to the State
or county highway authority when and as deened necessary by
the State or county highway authority for highway or highway
safety purposes. The notice shall be properly given after the
conpl etion of engineering plans, the receipt of the necessary
permts issued by the appropriate State and county hi ghway
authority to begin work, and the establishnent of sufficient
rights-of-way for a given utility authorized by the State or
county hi ghway authority to remain on the highway
right-of-way such that the unit of |ocal governnent or other
owner of any facilities receiving notice in accordance with
this subsection (f) can proceed with relocating, replacing,
or reconstructing the ditches, drains, track, rails, poles,
wires, pipe line, or other equipnent. | f a perm t
application to relocate on a public right-of-way is not filed
within 15 days of the receipt of final engineering plans, the

notice precondition of a permt to begin work is waived.
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However, under no circunstances shall this notice provision
be construed to require the State or any governnent
departnent or agency to purchase additional rights-of-way to
accommodate wutilities. [If, wthin 90 days after receipt of
such witten notice, the ditches, drains, track, rails,
poles, wres, pipe Iline, or other equipnent have not been
renoved, rel ocat ed, or nodi fi ed to t he reasonabl e
satisfaction of the State or county highway authority, or if
arrangenents are not made satisfactory to the State or county
hi ghway authority for such removal , rel ocation, or
nmodi fication, the State or county highway authority may
renove, relocate, or nodify such ditches, drains, track

rails, poles, wires, pipe line, or other equipnent and bil

the owner thereof for the total cost of such renoval

rel ocation, or nodification. The scope of the project shal

be taken into consideration by the State or county hi ghway
authority in determning satisfactory arrangenents. The State
or county highway authority shall determne the terms of
paynment of those costs provided that all costs billed by the
State or county highway authority shall not be nmade payable
over nore than a 5 year period fromthe date of billing. The
State and county highway authority shall have the power to
extend the tinme of paynent in cases of denonstrated financi al
hardship by a unit of |ocal government or other public owner
of any facilities renoved, relocated, or nodified from the
hi ghway right-of-way in accordance with this subsection (f).
Thi s paragraph shall not be construed to prohibit the State
or county highway authority from paying any part of the cost
of renoval, relocation, or nodification where such paynent is
otherwse provided for by State or federal statute or
regulation. At any time within 90 days after witten notice
was given, the owner of the drains, track, rails, poles,
wires, pipe line, or other equipnment may request the district

engi neer or, if appropriate, the county engi neer for a waiver


SOLIMAR DFAULT BILLS NONE


SB1054 Enrol | ed -7- LRB0O93 06226 DRH 11472 b

© 00 N o o b~ w N Pk

W W W W W NN N NDNNDNDRNDNNR P P R B R R B R R
N W N P O © 0 N O 00 & W N B O © 0 N 0o o0 M W N B O

of the 90 day deadline. The appropriate district or county
engi neer shall rmake a decision concerning waiver within 10
days of receipt of the request and nmay waive the 90 day
deadline if he or she nmakes a witten finding as to the
reasons for waiving the deadline. Reasons for waiving the
deadline shall be limted to acts of God, war, the scope of
the project, the State failing to follow the proper notice
procedure, and any other cause beyond reasonabl e control of
the owner of the facilities. Wiver must not be unreasonably
w thheld. [If 90 days after witten notice was given, the
ditches, drains, track, rails, poles, wires, pipe line, or
ot her equi pnrent have not been renoved, relocated, or nodified
to the satisfaction of the State or county highway authority,
no wai ver of deadline has been requested or issued by the
appropriate district or county engineer, and no satisfactory
arrangenment has been nmade wth the appropriate State or
county hi ghway authority, the State or county highway
authority or the general contractor of the building project
may file a conplaint in the circuit court for an energency
order to direct and conpel the owner to renove, relocate, or
nodify the drains, track, rails, poles, wres, pipe line, or
other equipnent to the satisfaction of the appropriate
hi ghway authority. The conplaint for an order shall be
brought in the <circuit in which the subject matter of the
conplaint is situated or, if the subject matter of the
conplaint is situated in nore than one circuit, in any one of
those circuits.

(g) It shall be the sole responsibility of the entity,
w t hout expense to the State highway authority, to maintain
and repair its ditches, drains, track, rails, poles, wres,
pi pe line or other equipnment after it is |located, placed or
constructed wupon, under or along any State highway and in no
case shall the State highway authority thereafter be |iable

or responsible to the entity for any damages or liability of
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any ki nd whatsoever incurred by the entity or to the entity's
ditches, drains, track, rails, poles, wres, pipe line or
ot her equi prent .

(h) Except as provided in subsection (h-1), upon receipt

of an application therefor, consent to so use a hi ghway may
be granted subject to such ternms and condi tions not
inconsistent with this Code as the highway authority deens
for the best interest of the public. The ternms and conditions
required by the appropriate highway authority may include but
need not be limted to participation by the party granted
consent in the strategies and practices adopted under
subsection (b) of this Section. The petitioner shall pay to
the owners of property abutting upon the affected hi ghways
established as though by conmmon Ilaw plat all danmages the
owners may sustain by reason of such use of the highway, such
damages to be ascertained and paid in the manner provi ded by
| aw for the exercise of the right of em nent domain.

(h-1) Wth regard to any public utility, as defined in

Section 3-105 of the Public Utilities Act, engaged in public

water or public sanitary sewer service that cones under the

jurisdiction of the Illinois Conmmerce Conmm sSsion, upon

recei pt of an application therefor, consent to Sso use a

hi ghway nay be granted subject to such terns and conditions

not inconsistent with this Code as the highway authority

deens for the best interest of the public. The terns and

conditions required by the appropriate hi ghway authority nay

i nclude but need not be linmted to participation by the party

granted consent in the strategi es and practices adopted under

subsection (b) of this Section. If the highway authority does

not have fee ownership of the property, the petitioner shal

pay to the owners of property located in the highway

right-of -way all damages the owners may sustain by reason of

such use of the highway, such damages to be ascertai ned and

paid in the manner provided by law for the exercise of the
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right of emnent domain. The consent shall not otherw se

relieve the entity granted that consent from obtaining by

pur chase, condemation, or otherwi se the necessary approval

of any owner of the fee over or under which the highway or

road is |located, except to the extent that no such owner has

paid real estate taxes on the property for the 2 years prior

to the grant of the consent. Omers of property that abuts

the right-of-way but who acquired the property through a

conveyance that either expressly excludes the property

subject to the right-of-way or that describes the property

conveyed as ending at the right-of-way or bei ng bounded by

the right-of-way or road shall not be considered owners of

property located in the right-of-way and shall not be

entitled to danmages by reason of the use of the hi ghway or

road for utility purposes, except that this provision shal

not relieve the public utility fromthe obligation to pay for

any physical damage it causes to inprovenents lawfully

located in the right-of-way. Owmers of abutting property

whose descriptions include the right-of-way but are nade

subject to the right-of -way shall be entitled to conpensati on

for use of the right-of-way. |If the property subject to the

right-of-way is not owned by the owners of the abutting

property (either because it is expressly excluded fromthe

property conveyed to an abutting property owner or the

property as conveyed ends at or is bounded by the

right-of-way or road), then the petitioner shall pay any

danmages, as so calculated, to the person or persons who have

paid real estate taxes for the property as reflected in the

county tax records. |If no person has paid real estate taxes,

then the public interest pernmts the installation of the

facilities w thout paynent of any danmges. This provision of

this anendatory Act of the 93rd General Assenmbly is intended

to clarify, by codification, existing law and is not intended

to change the | aw
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(i) Such consent shall be granted by the Departnent in
the case of a State highway; by the county board or its
desi gnat ed county superintendent of highways in the case of a
county highway; by either the highway comm ssioner or the
county superintendent of highways in the case of a township
or district road, provided that if consent is granted by the
hi ghway conm ssioner, the petition shall be filed wth the
conmm ssioner at |east 30 days prior to the proposed date of
t he begi nning of construction, and that if witten consent is
not given by the comm ssioner within 30 days after receipt
of the petition, the applicant may nmake witten application
to the county superintendent of highways for consent to the
construction. This Section does not vitiate, extend or
otherwi se affect any consent granted in accordance with | aw
prior to the effective date of this Code to so use any
hi ghway.

(j) MNothing in this Section shall limt the right of a
hi ghway authority to permt the |location, placenent or
construction or any ditches, drains, track, rails, poles,
wres, pipe line or other equi pnment upon, under or along any
hi ghway or road as a part of its highway or road facilities
or which the highway authority determnes is necessary to
service facilities required for operating the highway or
road, including rest areas and wei gh stations.

(k) Paragraphs (c) and (d) of this Section shall not
apply to any accommodation |ocated, placed or constructed
with the consent of the State hi ghway authority upon, under
or along any non-toll federal-aid fully access-controlled
State hi ghway prior to July 1, 1984, provided that
accommodati on was otherwise in conpliance with the rules,
regul ati ons and speci fications of the State highway
authority.

(1) Except as provided in subsection (1-1), the consent

to be granted pursuant to this Section by the appropriate
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hi ghway authority shall be effective only to the extent of
the property interest of the State or governnment unit served
by that highway authority. Such consent shall not be binding
on any owner of the fee over or under which the highway or
road is |located and shall not otherwwse relieve the entity
granted that consent from obtaining by purchase, condemati on
or otherwi se the necessary approval of any owner of the fee
over or under which the highway or road is |located. This
paragraph shall not be construed as a limtation on the use
for highway or road purposes of the land or other property
interests acquired by the public for highway or road
purposes, including the space under or above such
right - of - way.

(1-1) Wth regard to any public utility, as defined in

Section 3-105 of the Public Utilities Act, engaged in public

water or public sanitary sewer service that cones under the

jurisdiction of the Illinois Commerce Conmi Sssion, the consent

to be granted pursuant to this Section by the appropriate

hi ghway authority shall be effective only to the extent of

the property interest of the State or governnment unit served

by that highway authority. Such consent shall not be binding

on any owner of the fee over or under which the highway or

road is |ocated but shall be binding on any abutting property

owner whose property boundary ends at the right-of-way of the

hi ghway or road. For purposes of the precedi ng sentence,

property that includes a portion of a highway or road but is

subject to the highway or road shall not be considered to end

at the highway or road. The consent shall not otherw se

relieve the entity granted that consent from obtaining by

pur chase, condemmation or otherwi se the necessary approval of

any owner of the fee over or under which the hi ghway or road

is |located, except to the extent that no such owner has paid

r eal estate taxes on the property for the 2 years prior to

the grant of the consent. This provision is not intended to
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absolve a utility fromobtaining consent froma | awful owner

of the roadway or hi ghway property (i.e. a person whose deed

of conveyance lawfully includes the property, whether or not

made subject to the highway or road) but who does not pay

taxes by reason of Division 6 of Article 10 of the Property

Tax Code. This paragraph shall not be construed as a

limtation on the use for highway or road purposes of the

land or other property interests acquired by the public for

hi ghway or road purposes, including the space under or above

such ri ght - of - way.

(m The provisions of this Section apply to all permts
i ssued by the Departnent of Transportation and t he
appropriate State or county highway authority.

(Source: P.A 92-470, eff. 1-1-02.)

Section 10. The Conveyances Act is anmended by changi ng

Section 7a as foll ows:

(765 ILCS 5/7a) (from Ch. 30, par. 6a)

Sec. 7a. (a) Except as provided in subsection (b), any

instrunment, including a wll, which conveys, transfers,
encunbers, |eases or releases, or by which an agreenent is
made to convey, transfer, encunber, |ease or release, or by
virtue of which there is conveyed, transferred, encunbered,
| eased or released, any real property, whether described by a
nmet es and bounds description or otherw se, which abuts wupon
any road, street, highway or alley, or upon any abandoned or
vacated road, street, highway or alley shall be deenmed and
construed to include any right, title or interest in that
part of such road, street, highway or alley which the
abutting owner who makes any such instrunment shall presently
have or, which such owner, his heirs, successors and assigns
subsequently acquires in such road, street, highway or alley

unl ess such instrunent by its ternms expressly excludes, in
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the description of the property, such road, street, highway
or alley. The right, title or interest acquired under such
instrument in such road, street, highway or alley, by virtue
of the provisions of this Act, shall be deened and construed
to be for the sane uses and purposes set forth in such
instrument with respect to the real property specifically
descri bed in the instrunment. However, no covenants or
agreenents nmade by the maker of any such instrument wth
respect to any real property specifically described shal
apply to or be enforceable with respect to any right, title
or interest which is acquired solely by virtue of the
provi sions of this Act.

(b) Wth regard to any public wutility, as defined in

Section 3-105 of the Public Utilities Act, engaged in public

water or public sanitary sewer service that cones under the

jurisdiction of the 1llinois Comrerce Conm ssion, any

i nstrunent, including a wll, which conveys, transfers,

encunbers, | eases or releases, or by which an agreenent is

made to convey, transfer, encunber, |ease or release, or by

virtue of which there is conveyed, transferred, encunbered,

| eased or rel eased, any real property, whether described by a

metes and bounds description or otherw se, which abuts upon

any road, street, highway or alley, or upon any abandoned or

vacated road, street, highway or alley shall be deened and

construed to include any right, title or interest in that

part of such road, street, highway or alley which the

abutting owner who nakes any such instrunment shall presently

have or, which such owner, his heirs, successors and assi gns

subsequently acquires in such road, street, highway or alley

unless such instrunent by its terns expressly excludes, in

the description of the property, such road, street, hi ghway

or alley. The right, title or interest acquired under such

instrunent in such road, street, highway or alley, by virtue

of the provisions of this Act, shall be deened and construed
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to be for the sane uses and purposes set forth in such

instrunent with respect to the real property specifically

described in the instrunent. However, no covenants or

agreenents made by the nmmker of any such instrunent with

respect to any real property specifically described shal

apply to or be enforceable with respect to any right, title,

or interest which is acquired solely by virtue to the

provisions of this Act. "Conveyance" expressly excludes a

road, street, highway, or alley if the |eqgal description of

the property uses the boundary of the road, street, highway,

or alley closest to the property bei ng conveyed as a boundary

of the property being conveyed or expressly states that the

road, street, highway, or alley is excepted fromthe property

being conveyed. A conveyance does not expressly exclude a

road, street, highway, or alley if the conveyance i s

descri bed as being "subject to" the road, street, hi ghway, or

alley. The rights accruing in the abutting property owner

under this Act shall be subject to all existing uses and

easenents located wthin the right-of-way; the rights shal

al so be subject to such future uses and easenents as nay be

permtted to be located wthin the right-of-way under the

provisions of the Illinois H ghway Code or any successor

statute thereto. This provision of this amendatory Act of

the 93rd GCeneral Assenbly is intended to «clarify, by

codi fication, existing law and is not intended to change the

(Source: P.A 76-1660.)
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