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AMENDMENT TO SENATE BI LL 472

AMENDMENT NO. . Anend Senate Bill 472 as foll ows:

by replacing the title with the foll ow ng:

"AN ACT in relation to crimnal law "; and

by replacing everything after the enacting clause wth the

fol | ow ng:

"Section 5. The Illinois Police Training Act is anmended

by changing Section 6.1 as foll ows:

(50 ILCS 705/6.1)

Sec. 6.1. Decertification of full-time and part-tine
police officers.

(a) The Board must review police officer conduct and
records to ensure that no police officer is certified or
provided a valid waiver if that police officer has been:

(1) convicted of a felony offense under the | aws of
this State or any other state which if conmmtted in this
State woul d be punishable as a fel ony;-

(2) The--Boeard--nust--alse--ensure--that--neo-police
offtecer-ts-certifted-or-provided-a-valtd-waiver--tf--that
poliee--offtecer--has--been convicted on or after the

effective date of this anendatory Act of 1999 of any


SOLIMAR DFAULT BILLS NONE


© 00 N o o b~ w N Pk

W W W W W N NN NDNNDNDRNNNR PR P R B R R R R e
N W N P O © 0 N O 00 & W N B O © 0 N 0o o0 M W N B O

- 2- LRBO93 08615 RLC 12349 a

m sdenmeanor specified in this Section or if commtted in
any other state would be an offense simlar to Section
11-6, 11-9.1, 11-14, 11-17, 11-19, 12-2, 12-15, 16-1,
17-1, 17-2, 28-3, 29-1, 31-1, 31-6, 31-7, 32-4a, or 32-7
of the Crimnal Code of 1961 or to Section 5 or 5.2 of
t he Cannabis Control Act; or

(3) the subject of an adninistrative deternination

conducted pursuant to the rules and reqgul ations of the

| aw enforcenent agency or departnent enploying the police

officer, of knowingly commtting perjury in a crimnal or

quasi cri m nal pr oceedi ng. For the purposes of this

subsection, "perjury" shall have the neaning as set forth

in Section 32-2 of the Crimnal Code of 1961

The Board nust appoint investigators to enforce the
duties conferred upon the Board by this Act.

(b) It is the responsibility of the sheriff or the chief
executive officer of every local |aw enforcenent agency or
departnment within this State to report to the Board any

arrest, adm ni strative determ nati on of perjury, or

conviction of any officer for an offense identified in this
Sect i on.

(c) It is the duty and responsibility of every full-time
and part-tine police officer in this State to report to the
Board within 30 days, and the officer's sheriff or chief

executive officer, of his or her arrest, adm ni strative

deternination of perjury, or conviction for an offense

identified in this Section. Any full-time or part-tine police
of ficer who know ngly makes, submts, causes to be submtted,
or files a false or untruthful report to the Board nust have
his or her certificate or waiver imediately decertified or
revoked.

(d) Any person, or a local or State agency, or the Board
is immune from Iliability for submtting, disclosing, or

rel easi ng i nformation of arrests, adm nistrative



SOLIMAR DFAULT BILLS NONE


© 00 N o o b~ w N Pk

W W W W W NN N NDNNDNDRNDNNR P P R B R R B R R
N W N P O © 0 N O 00 & W N B O © 0 N 0o o0 M W N B O

- 3- LRBO93 08615 RLC 12349 a

deternmi nations of perjury, or convictions in this Section as

long as the information is submtted, disclosed, or released
in good faith and wthout malice. The Board has qualified
immunity for the release of the information.

(e) Any full-tinme or part-tine police officer wth a
certificate or waiver issued by the Board who is convicted of

any offense described in this Section or is subject to an

adm nistrative determ nation of perjury inmmediately becones

decertified or no | onger has a valid waiver. The
decertification and invalidity of waivers occurs as a nmatter
of law Failure of a convicted person to report to the Board
his or her conviction as described in this Section or any
conti nued | aw enforcenent practice after receiving a
conviction is a Cass 4 felony.

(f) The Board's investigators are peace officers and
have all the powers possessed by policenen in cities and by
sheriff's, provided that the investigators nay exercise those
powers anywhere in the State, only after contact and
cooperation wth the appropriate |ocal |aw enforcenent
authorities.

(g) The Board must request and receive information and

assistance from any federal, state, or |ocal governnenta
agency as part of the authorized crim nal backgr ound
i nvestigation. The Departnent of State Police nust process,

retain, and additionally provide and dissem nate information
to t he Board concer ni ng crim nal charges, arrests,
convictions, and their disposition, that have been filed
before, on, or after the effective date of this anendatory
Act of the 91st Ceneral Assenbly against a basic acadeny
applicant, law enforcenent applicant, or |aw enforcenent
of ficer whose fingerprint identification cards are on file or
mai nt ai ned by the Departnment of State Police. The Federal
Bureau of Investigation nust provide the Board any cri m nal

hi story record information contained in its files pertaining
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to law enforcenent officers or any applicant to a Board
certified basic | aw enforcenent acadeny as described in this
Act based on fingerprint identification. The Board nust nake
paynment of fees to the Departnent of State Police for each
fingerprint card subm ssi on in conformance wth the
requi renents of paragraph 22 of Section 55a of the Guvil
Adm ni strative Code of Illinois.

(h) As soon as possible after decertification of a

police officer based upon the police officer's perjury in a

crim nal or quasicrimnal case, the Board shall notify the

def endant who was a party to a proceeding that resulted in

the police officer's decertification based on the perjury.

(Source: P.A 91-495, eff. 1-1-00.)

Section 10. The Crimnal Code of 1961 is anended by

changing Section 9-1 as foll ows:

(720 ILCS 5/9-1) (from Ch. 38, par. 9-1)

Sec. 9-1. First degree Mirder - Death penalties -
Exceptions - Separate Hearings - Proof - Findings - Appellate
procedures - Reversals.

(a) A person who Kkills an individual wthout | awful
justification commts first degree nurder if, in performng
the acts which cause the death

(1) he either intends to kill or do great bodily
harm to that individual or another, or knows that such
acts will cause death to that individual or another; or

(2) he knows that such acts create a strong
probability of death or great bodily harm to that

i ndi vi dual or another; or

(3) he is attenpting or conmmtting a forcible
fel ony other than second degree nurder.

(b) Aggravating Factors. A defendant who at the tine of

the comm ssion of the offense has attained the age of 18 or
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(1) the nurdered individual was a peace officer or
fireman killed in the course of performng his official
duties, to prevent the performance of his official
duties, or inretaliation for performng his official
duties, and the defendant knew or should have known t hat
the murdered individual was a peace officer or fireman;
or

(2) the nmurdered individual was an enpl oyee of an
institution or facility of the Departnent of Corrections,
or any simlar local correctional agency, killed in the
course of performng his official duties, to prevent the
performance of his official duties, or in retaliation for
performng his official duti es, or t he nmur der ed
individual was an inmate at such institution or facility
and was killed on the grounds thereof, or the nurdered
i ndi vidual was otherw se present in such institution or
facility wwth the know edge and approval of the chief
adm ni strative officer thereof; or

(3) the defendant has been convicted of nurdering
two or nore individuals wunder subsection (a) of this
Section or under any |law of the United States or of any
state which is substantially simlar to subsection (a) of
this Section regardl ess of whether the deaths occurred
as the result of the same act or of several related or
unrel ated acts so long as the deaths were the result of
either an intent to kill nore than one person or of
separate acts which the defendant knew woul d cause death
or create a strong probability of death or great bodily
harmto the nurdered individual or another; or

(4) the nurdered individual was killed as a result
of the hijacking of an airplane, train, ship, bus or

ot her public conveyance; or
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(5) the defendant commtted the murder pursuant to
a contract, agreenent or understanding by which he was to
recei ve money or anything of wvalue in return for
commtting the nmurder or procured another to commt the
mur der for noney or anything of value; or
(6) the nurdered individual was killed in the
course of another felony if:
(a) the murdered individual:
(i) was actually killed by the defendant,
or
(1i) received physi cal injuries
personal |y inflicted by t he def endant
substantially contenporaneously wth physical
injuries caused by one or nore persons for
whose conduct t he def endant IS | egal ly
account abl e under Section 5-2 of this Code, and
the physical injuries inflicted by either the
def endant or the other person or persons for
whose conduct he is |legally accountable caused
t he death of the nurdered individual; and
(b) in performng the acts which caused the
death of the nurdered individual or which resulted
in physical injuries personally inflicted by the
defendant on the nurdered individual wunder the
circunstances of subdivision (ii) of subparagraph
(a) of paragraph (6) of subsection (b) of this
Section, the defendant acted with the intent to kill
the murdered individual or wwth the know edge that
his acts created a strong probability of death or
great bodily harm to the nurdered individual or
anot her; and

(c) the other felony was an inherently violent

vi ol ence; - r obbery; - pr edat or y- € t it nal - sexual - assaul t
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of --a--ehittd;--aggravat ed--ert it nal - - sexual - assaul t;
aggr avat ed- - - - Kt dnappt ng; - - - - aggr avat ed- - - - veht eul ar
hi  acki ng; - -foret bl e- - detent t on; - - arson; - - aggr avat ed
ar sen; - aggr avat ed- - stal ki ng; - - burglary; - -rest dent t at
bur gt ary; - - here- -t Avast on; - - eal eul at ed- e i At pal - dr ug
€conspt Facy- as- deft ned-t n- Seet + on- 405- of -t he-tHtt nots
Cont rol | ed- Subst ances- Act ; - st reet gang- ert nt nal - - dr ug
€EONSPt Facy--as- - deft ned- -t n--Seett on--405:2--0f--the

i nots--Controll ed--Substances-Aet; or the attenpt

to commt an inherently violent crine. In this
subpar agr aph (c), "inherently vi ol ent crime"
includes, but is not limted to, arned robbery,

robbery, predatory crimnal sexual assault of a

chil d, aqqr avat ed crim nal sexual assaul t,

aqqr avat ed Ki dnappi ng, aqqr avat ed vehi cul ar

hi j acki ng, aggravated arson, aqqravated stal ki ng,

residential burglary, and hone invasion any-ef-the

felonies-listed-in-thts-subseetion-{e); or

(7) the nurdered individual was under 12 vyears of
age and the death resulted from exceptionally brutal or
hei nous behavi or indicative of wanton cruelty; or

(8) the defendant commtted the murder with intent
to prevent the nurdered individual fromtestifying in any
crimnal prosecution or giving material assistance to the
State in any investigation or prosecution, either against
the defendant or another; or the defendant commtted the
mur der because the nmurdered individual was a wtness in
any prosecution or gave nmaterial assistance to the State
in any investigation or prosecution, either against the
def endant or another; or

(9) the defendant, while commtting an offense
puni shabl e wunder Sections 401, 401.1, 401.2, 405, 405. 2,
407 or 407.1 or subsection (b) of Section 404 of the

I1linois Controlled Substances Act, or while engaged in a
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conspi racy or solicitation to commt such offense,

intentionally killed an i ndi vi dual or counsel ed,
commanded, induced, procured or caused the intentional
killing of the murdered individual; or

(10) the def endant was i ncarcer at ed in an

institution or facility of the Departnment of Corrections
at the time of the nurder, and while commtting an
of fense puni shable as a felony wunder Illinois law, or
while engaged in a conspiracy or solicitation to commt
such offense, intentionally killed an individual or
counsel ed, commanded, induced, procured or caused the
intentional killing of the nurdered individual; or

(11) the nmurder was commtted in a cold, calculated
and preneditated manner pursuant to a preconceived pl an,
schenme or design to take a human life by unlawful neans,
and the conduct of the defendant created a reasonable
expectation that the death of a human being would result
therefrom or

(12) the murdered individual was an energency
medi cal technician - anbul ance, enmer gency medi cal
technician - internedi ate, energency nedical technician -
paranmedi ¢, anbul ance driver, or other nedical assistance
or first aid personnel, enployed by a nunicipality or
ot her gover nient al unit, Kkilled in the course of
performng his of ficial duti es, to prevent t he
performance of his official duties, or in retaliation for
performng his official duties, and the defendant knew or

should have known that the nurdered individual was an

energency nedical technician - anbul ance, enmer gency
medi cal technician - internediate, energency nedical
t echni ci an - paranmedic, anbulance driver, or other

medi cal assistance or first aid personnel; or
(13) the defendant was a principal admnistrator,

organi zer, or |leader of a calculated crimnal drug


SOLIMAR DFAULT BILLS NONE


© 00 N o o b~ w N Pk

W W W W W NN N NDNNDNDRNDNNR P P R B R R B R R
N W N P O © 0 N O 00 & W N B O © 0 N 0o o0 M W N B O

- 9- LRBO93 08615 RLC 12349 a

conspiracy consisting of a hierarchical position of
authority superior to that of all other nenbers of the
conspiracy, and the defendant counsel ed, commanded,
i nduced, procured, or caused the intentional killing of
the murdered person; or

(14) the nmurder was intentional and involved the
infliction of torture. For the purpose of this Section
torture neans the infliction of or subjection to extrene
physical pain, notivated by an intent to increase or
prol ong the pain, suffering or agony of the victim or

(15) the nurder was commtted as a result of the
intentional discharge of a firearmby the defendant from
a notor vehicle and the victimwas not present within the
not or vehicle; or

(16) the nurdered individual was 60 years of age or
ol der and the death resulted from exceptionally brutal or
hei nous behavi or indicative of wanton cruelty; or

(17) the nmurdered individual was a disabled person
and the defendant knew or should have known that the
mur dered i ndi vi dual was di sabled. For purposes of this
paragraph (17), "disabled person”™ neans a person who
suffers froma permanent physical or nental inpairnment
resulting fromdi sease, an injury, a functional disorder
or a congenital condition that renders the person
i ncapabl e of adequately providing for his or her own
heal th or personal care; or

(18) the mnmurder was commtted by reason of any
person's activity as a community policing volunteer or to
prevent any person from engaging in activity as a
communi ty policing volunteer; or

(19) the nmurdered individual was subject to an
order of protection and the nurder was conmtted by a
person agai nst whomthe sane order of protection was

i ssued under the Illinois Donmestic Violence Act of 1986;
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or

(20) the nmurdered individual was known by the
defendant to be a teacher or other person enployed in any
school and the teacher or other enployee is wupon the
grounds of a school or grounds adjacent to a school, or
is in any part of a building used for school purposes; or

(21) the nurder was commtted by the defendant in
connection with or as a result of the offense of
terrorismas defined in Section 29D 30 of this Code.

(c) Consideration of factors in Aggravation and
Mtigation.

The court shall consider, or shall instruct the jury to
consi der any aggravating and any mtigating factors which are
relevant to the inposition of the death penalty. Aggravating
factors may include but need not be limted to those factors
set forth in subsection (b). Mtigating factors nay i nclude
but need not be limted to the foll ow ng:

(1) the defendant has no significant history of
prior crimnal activity;

(2) the murder was conmtted while the defendant
was under the influence of extrene nental or enotional
di sturbance, although not such as to constitute a defense
to prosecution;

(3) the nurdered individual was a participant in
the defendant's homcidal conduct or consented to the
hom ci dal act;

(4) the defendant acted wunder the conpulsion of
threat or nenace of the immnent infliction of death or
great bodily harm

(5) the defendant was not personally present during
conmi ssion of the act or acts causing death;-

(6) the defendant's background includes a history

of extrene enotional or physical abuse;

(7) the defendant suffers from a reduced nental
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capacity.

(d) Separate sentencing hearing.

Where requested by the State, the court shall conduct a
separate sentencing proceeding to determ ne the existence of
factors set forth in subsection (b) and to consider any
aggravating or mtigating factors as indicated in subsection
(c). The proceeding shall be conducted:

(1) before the jury that determ ned the defendant's
guilt; or
(2) before a jury inpanelled for the purpose of the
proceeding if:
A. the defendant was convicted upon a plea of
guilty; or
B. the defendant was convicted after a trial
before the court sitting without a jury; or
C. the court for good cause shown discharges
the jury that determ ned the defendant's guilt; or
(3) before the court alone if the defendant waives

a jury for the separate proceeding.

(e) Evidence and Argunent.

During the proceeding any information relevant to any of
the factors set forth in subsection (b) may be presented by
either the State or the defendant under the rules governing
t he adm ssi on of evi dence at crimnal trials. Any
information relevant to any additional aggravating factors or
any mtigating factors indicated in subsection (c) my be
presented by the State or defendant regardless of its
adm ssibility under the rules governing the adm ssion of
evidence at crimnal trials. The State and the defendant
shall be given fair opportunity to rebut any information
received at the hearing.

(f) Proof.

The burden of proof of establishing the existence of any

of the factors set forth in subsection (b) is on the State


SOLIMAR DFAULT BILLS NONE


© 00 N o o b~ w N Pk

W W W W W NN N NDNNDNDRNDNNR P P R B R R B R R
N W N P O © 0 N O 00 & W N B O © 0 N 0o o0 M W N B O

-12- LRBO93 08615 RLC 12349 a

and shall not be satisfied unless established beyond a
reasonabl e doubt .

(g) Procedure - Jury.

If at the separate sentencing proceeding the jury finds
that none of the factors set forth in subsection (b) exists,
the court shall sentence the defendant to a term of
i nprisonment under Chapter V of +the Unified Code of
Corrections. If there is a unaninous finding by the jury
that one or nore of the factors set forth in subsection (b)
exist, the jury shall consider aggravating and mtigating
factors as instructed by the court and shall determne
whet her the sentence of death shall be inposed. If the jury

determnes wunaninously, after weighing the factors in

aggravation and mtigation, that death is the appropriate

prect ude- -t he- -t pposttt on--of - -t he--deat h-sentence, the court

shall sentence the defendant to death. If the court does not

concur with the jury determnation that death is t he

appropriate sentence, the court shall set forth reasons in

witing including what facts or circunstances the court

relied upon, along with any relevant docunents, that

conpell ed the court to non-concur with the sentence. This

docunent and any attachnents shall be part of the record for

appel | ate revi ew.

If after weighing the factors in aqgqr avati on and

mtigation, one or nore jurors determnes that death i s not

the appropriate sentence, Unless-the-jury--unant mousty--¥finds

that--there--are-no-ntigati ng-factors-sufftetent-to-preelude
t he-t rposi tt on- of -t he- deat h-sentenee the court shall sentence
the defendant to a termof inprisonment under Chapter V of
the Unified Code of Corrections.

(h) Procedure - No Jury.

In a proceeding before the court alone, if the court

finds that none of the factors found in subsection (b)
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exists, the court shall sentence the defendant to a term of
i nprisonment under Chapter V of the Unified Code of
Corrections.

If the Court determ nes that one or nore of the factors
set forth in subsection (b) exists, the Court shall consider
any aggravating and mtigating factors as indicated in

subsection (c). |If the Court determ nes, after wei ghing the

factors in aggravation and mtigation, that death is the

appropriate sentence that--there--are-no-nittigattng-factors

suffietent-to-precltude-the-tnposition-of-the-death--sentence,
the Court shall sentence the defendant to death

If Unless the court finds that there-are-no-mtigating
factors-suffiectent-to-preelude-the-tnposttion-of-the-sentence

of death is not the appropriate sentence, the court shal

sentence the defendant to a term of inprisonnment under
Chapter V of the Unified Code of Corrections.

(h-5) Decertification as a capital case.

In a case in which the State seeks the death penalty as

an appropriate sentence, at the conclusion of all evidence in

the case, the court may decertify the case as a death penalty

case if the court nmkes a witten finding that the only

evi dence supporting the defendant's conviction i s t he

uncorroborated testinony of an in-custody infornant w tness

concerning the confession or adm ssion of the defendant or

that the sole evidence against the defendant is a single

eyew t ness or si ngl e acconplice wi t hout any ot her

corroborating evidence.

(1) Appellate Procedure.

The conviction and sentence of death shall be subject to
automatic review by the Suprenme Court. Such review shall be
in accordance with rules pronulgated by the Suprene Court.

The I1llinois Suprene Court nmay overturn the death sentence,

and order the inposition of inprisonnent under Chapter V of

the Unified Code of Corrections if the court finds that the
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death sentence is fundanentally wunjust as applied to the

particular case. If the Illinois Suprene Court finds that the

death sentence is fundanentally unjust as applied to the

particul ar case, independent of any procedural grounds for

relief, the I1llinois Suprene Court shall issue a witten

opi ni on explaining this finding.

(j) Disposition of reversed death sentence.

In the event that the death penalty in this Act is held
to be unconstitutional by the Suprene Court of the United
States or of the State of Illinois, any person convicted of
first degree murder shall be sentenced by the court to a term
of inprisonnment wunder Chapter V of the Unified Code of
Corrections.

In the event that any death sentence pursuant to the
sent enci ng provi si ons of this Section IS decl ared
unconstitutional by the Suprene Court of the United States or
of the State of Illinois, the court having jurisdiction over
a person previously sentenced to death shall cause the
def endant to be brought before the court, and the court shal
sentence the defendant to a term of inprisonnent under
Chapter V of the Unified Code of Corrections.

(Source: P. A 91-357, eff. 7-29-99; 91-434, eff. 1-1-00;
92-854, eff. 12-5-02.)

Section 15. The Code of Crimnal Procedure of 1963 is
anended by changi ng Sections 114-13, 116-3, 122-1 and 122-2.1
and adding Article 107A and Sections 114-15, 115-21, 115-22,
116-5, and 122-2.2 as foll ows:

(725 1LCS 5/ 107A Art. headi ng new
ARTI CLE 107A. LI NEUP AND PHOTO SPREAD PROCEDURE

(725 1LCS 5/ 107A-5 new)

Sec. 107A-5. Li neup and photo spread procedure.
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(a) Al i neups shall be photographed or otherw se

recorded. These phot ographs shall be disclosed to the accused

and his or her defense counsel during discovery proceedings

as provided in lllinois Supreme Court Rules. Al photographs

of suspects shown to an eyewitness during the photo spread

shal | be disclosed to the accused and his or her defense

counsel during discovery proceedings as provided in Illinois

Suprene Court Rul es.

(b) Each eyewitness who views a lineup or photo spread

shall sign a formcontaining the following information

(1) The suspect mght not be in the |lineup or photo

spread and the eyewitness is not obligated to nake an

identification.

(2) The eyewitness should not assune that the

person admnistering the |lineup or photo spread knows

whi ch person is the suspect in the case.

(c) Suspects in alineup or photo spread should not

appear to be substantially different from "fillers" or

"distracters” in the lineup or photo spread, based on the

eyewi t ness' previous description of the perpetrator, or based

on other factors that would draw attention to the suspect.

(725 ILCS 5/114-13) (fromCh. 38, par. 114-13)

Sec. 114-13. Discovery in crimnal cases.

(a) Discovery procedures in crimnal cases shall be in
accordance with Suprene Court Rules.

(b) Any investigative, |aw enforcenent, or other agency

responsible for investigating any f el ony of f ense or

participating in an investigation of any felony offense,

other than defense investigators, shal | provide to the

authority prosecuting the offense all investigative materi al,

including but not limted to reports, nenoranda, and notes,

that have been generated by or have cone into the possessi on

of the investigating agency concerning the offense being
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i nvesti gat ed. In addition, the investigating agency shal

provide to the prosecuting authority any mat eri al or

information wthin its possession or control that would tend

to negate the quilt of the accused of the offense charged or

reduce hi s or her punishment for the offense. Every

i nvestigative and | aw enforcenent agency in this State shal

adopt policies to ensure conpliance with these standards.

(Source: Laws 1963, p. 2836.)

(725 1LCS 5/114-15 new)

Sec. 114-15. Mental retardation.

(a) In a first deqgree nurder case in which the State

seeks the death penalty as an appropriate sentence, any party

may rai se the issue of the defendant's nental retardation by

notion. A defendant wishing to raise the issue of his or her

mental retardation shall provide witten notice to the State

and the «court as soon as the defendant reasonably believes

such issue will be rai sed.

(b) The issue of the defendant's nental retardation

shall be determined in a pretrial hearing. The court shall be

the fact finder on the issue of the defendant's nent al

retardati on and shall deternine the issue by a preponderance

of evidence in which the nmoving party has the burden of

proof. The court nmy appoint an expert in the field of nental

retardati on. The defendant and the State nmy offer experts

from the field of nental retardation. The court shal

deternine adm ssibility of evidence and qualification as an

(c) In determning whether the defendant is nentally

retarded, the nental retardation nmust have nanifested itself

by the age of 18. An intelligence quotient (IQ of 75 or

below is presunptive evidence of nental retardation. 1Q tests

and psychonetric tests adnministered to the defendant nust be

the kind and type recognized by experts in the field of
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ment al retardation. In order for the defendant to be

considered nentally retarded, a low | Q nust be acconpani ed by

significant deficits in adaptive behavior in at least 2 of

the following skill areas: conmmuni cation, self-care, socia

or interpersonal skills, hone i ving, self-direction,

acadenics, health and safety, use of conmmunity resources, and

(d) Evidence of nmental retardation that did not result

in disqualifying the case as a capital case, nmay be

i ntroduced as evidence in mtigation during a capital

sentencing hearing. A failure of the court to determ ne that

the defendant is nentally retarded does not preclude the

court during trial fromallow ng evidence relating to nental

disability should the court deemit appropriate.

(e) |If the court deternines that a capital defendant is

mentally retarded, the case shall no |l onger be considered a

capital case and the procedural quidelines established for

capital cases shall no | onger be applicable to the defendant.

In that case, the defendant, if convicted, shall be sentenced

under the sentencing provisions of Chapter Vof the Unified

Code of Corrections. A denial of such a petition may be

appealed to the Illinois Suprene Court.

(725 1LCS 5/115-21 new)

Sec. 115-21. Infornmant testinony.

(a) For the purposes of this Section, "informant" neans

soneone who is purporting to testify about adni ssions nade to

him or her by the accused while incarcerated in a penal

institution contenporaneously.

(b) This Section applies to any capital case in which

t he pr osecuti on attenpts to i ntroduce evi dence of

incrimnating statements nade by the accused to an infornmant.

(¢c) In any <case under this Section, the prosecution

shall tinely disclose in discovery:
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(1) the conplete crimnal history of the infornmant;

(2) any deal, prom se, inducenent, or benefit that

the offering party has nade or will nmake in the future to

t he i nfornmant;

(3) the statenents nmade by the accused;

(4) the tinme and place of the statenents, the tinme

and place of their disclosure to | aw enf or cenent

officials, and the nanes of all persons who were present

when the statenents were nade;

(5) whether at any tine the informant recanted that

testinobny or statenent and, if so, the tinme and pl ace of

the recantation, the nature of the recantation, and the

nanes of the persons who were present at the recantation;

(6) other cases of which the prosecution is aware

in which the informant testified agai nst an individual or

offered a statenent against an individual, and whether

the informant received any deal, proni se, inducenent, or

benefit in exchange for or subsequent to that testinony

or statenent: and

(7) any ot her i nf ormati on rel evant to t he

infornmant's credibility.

(d) In any case under this Section, the prosecution must

tinely disclose its intent to introduce the testinony of an

i nf or mant . The court shall conduct a hearing to deterni ne

whet her the testinony of the informant is reliable, unless

the defendant waives such a hearing. If the prosecution

fails to show by a preponderance of the evidence that the

informant's testinmony is reliable, the court shall not allow

the testinony to be heard at trial. At this hearing, the

court shall consider the factors enunerated in subsection (c)

as well as any other factors relating to reliability.

(e) A hearing required under subsection (d) does not

apply to statements covered under subsection (b) that are

lawful ly recorded.
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(f) This Secti on appli es to al | death penalty

prosecutions initiated on or after the effective date of this

anendatory Act of the 93rd General Assenbly.

(725 1LCS 5/115-22 new)

Sec. 115-22. Wtness inducenents. VWhen t he State

intends to introduce the testinony of a witness in a capital

case, the State shall, before trial, disclose to t he

defendant and to his or her defense counsel the foll ow ng

i nfornation, which shall be reduced to witing:

(1) whether the wtness has received anything,

including pay, imunity from prosecution, leniency in

prosecution, or personal advantage, in exchange for

(2) any other case in which the witness testified

or offered statenents against an individual but was not

called, and whether the statenments were adnitted in the

case, and whether the witness received any deal, pronm se,

i nducenent, or benefit in exchange for that testinony or

(3) whether the witness has ever changed his or her

(4 the crimnal history of the witness; and

(5) any other evidence relevant to the credibility

of the w tness.

(725 1LCS 5/116-3)

Sec. 116-3. Modtion for fingerprint or forensic testing
not available at trial regarding actual innocence.

(a) A defendant may make a notion before the trial court
that entered the judgnent of conviction in his or her case
for the performance of fingerprint or forensic DNA testing,

including conparison analysis of genetic narker groupi ngs of

the evidence collected by crimnal justice agenci es pursuant
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to the alleqged offense, to those of the defendant, to those

of other forensic evidence, and to those nmintained under

subsection (f) of Section 5-4-3 of the Unified Code of

Corrections, on evidence that was secured in relation to the

trial which resulted in his or her conviction, but which was
not subject to the testing which is now requested because the
technology for the testing was not available at the tinme of
trial. Reasonabl e notice of the notion shall be served upon
the State.

(b) The defendant nust present a prima facie case that:

(1) identity was the issue in the trial which
resulted in his or her conviction; and

(2) the evidence to be tested has been subject to a
chain of custody sufficient to establish that it has not
been substituted, tanpered with, replaced, or altered in
any material aspect.

(c) The trial court shall allow the testing under
reasonabl e condi tions designed to protect the State's
interests in the integrity of the evidence and the testing
process upon a determ nation that:

(1) the result of the testing has the scientific
potential to pr oduce new, noncunul ati ve evi dence
materially relevant to the defendant's assertion of

act ual i nnocence even though the results nmay not

conpl etely exonerate the defendant;

(2) the testing requested enploys a scientific
met hod generally accepted within the relevant scientific
comunity.

(Source: P.A 90-141, eff. 1-1-98.)

(725 1 LCS 5/116-5 new)

Sec. 116-5. Motion for DNA database search (genetic

mar ker groupi ngs conpari son anal ysi s).

(a) Upon notion by a defendant charged with any offense
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wher e DNA evi dence may be material to the defense

i nvestigation or relevant at trial, a court nay order a DNA

dat abase search by the Departnment of State Police. Such

anal ysis nay include conparing:

(1) the genetic profile fromforensic evidence that

was secured in relation to the trial against the genetic

profile of the defendant,

(2) the genetic profile of itens of forensic

evidence secured inrelation to trial to the qgenetic

profile of other forensic evidence secured in relation to

(3) the geneti c profiles referred to in

subdi vi sions (1) and (2) against:

(i) ogenetic profiles of offenders mintained

under subsection (f) of Section 5-4-3 of the Unified

Code of Corrections, or

(ii) genetic profiles, including but not

limted to, profiles fromunsol ved cri nes nmi nt ai ned

in state or | ocal DNA databases by |aw enforcenent

(b) If appropriate federal criteria are net, the court

may order the Departnent of State Police to request the

Nat i onal DNA index systemto search its database of genetic

profiles.
(c) If r equest ed by t he def ense, a def ense
representative shall be allowed to view any genetic narker

grouping analysis conducted by the Departnent of State

Police. The defense shall be provided with <copies of al

docunent ati on, correspondence, i ncl udi ng digital

correspondence, notes, nenoranda, and reports generated in

relation to the anal ysis.

(d) Reasonable notice of the nption shall be served upon

t he St ate.
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(725 ILCS 5/122-1) (from Ch. 38, par. 122-1)
Sec. 122-1. Petition in the trial court.
(a) Any person inprisoned in the penitentiary nmay

institute a proceeding under this Article if the person whe

asserts that:

(1) in the proceedings which resulted in his or her
conviction there was a substantial denial of his or her
rights under the Constitution of the United States or of
the State of Illinois or both; or pay--institute-a
proceedi ng- under-this-Arttele:

(2) the death penalty was inposed and there is

newly discovered evidence not available to the person at

the tine of the proceeding that resulted in his or her

convi cti on that establishes a substanti al basis to

believe that the defendant is actually innocent by clear

and convi nci ng evi dence.

(a-5) A proceedi ng under paragraph (2) of subsection (a)

may be conmenced within a reasonable period of tine after the

person's conviction notw thstandi ng any other provisions of

this Article. In such a pr oceedi ng regar di ng act ual

i nnocence, if the court determ nes the petition is frivol ous

or is patently without nerit, it shall disnmss the petition

in a witten order, specifving the findings of fact and

conclusions of law it nade in reaching its decision. Such

order of dism ssal is a final judgnent and shall be served

upon the petitioner by certified mail within 10 days of its

(b) The proceedi ng shall be conmenced by filing with the
clerk of the court in which the conviction took place a
petition (together wth a copy t her eof) verified by
affidavit. Petitioner shall also serve another copy upon the
State's Attorney by any of the nethods provided in Rule 7 of
the Suprenme Court. The clerk shall docket the petition for

consideration by the court pursuant to Section 122-2.1 upon
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his or her receipt thereof and bring the sane pronptly to the
attention of the court.

(c) Except as otherw se provided in subsection (a-5), if

the petitioner is under sentence of death, no proceedings

under this Article shall be comenced nore than 6 nont hs

after the denial of a petition for certiorari to the United

States Suprenme Court on direct appeal, or nore than 6 npnths

fromthe date for filing such a petition if none is fil ed.

When a defendant has a sentence other than death, no

proceedi ngs under this Article shall be commenced nore than 6

months after the denial of the Petition for Leave to Appeal

to the Illinois Suprene Court, or nore than 6 nonths fromthe

date for filing such a petition if none is filed.

This limtation does not apply to a petition advancing a

claim of actual innocence. ne-proceedt ngs-under-this-Artiele

shal | - be- conmenced- nore-t han- 6- pont hs-after-the-dental--of--a
petititon--for--leave--to-appeal-or-the-date-for-ftltng-suech-a
petttton-if-none-is-filed-or-npre--than--45--days--after--the
defendant--files--his--or--her--brief--in--the--appeal-of-the
sent ence- before-the-t}ttnot s- Suprene- Court - oF - nore- -t han--45
days--after--the--deadline--for-the-filing-of-the-defendants
brief-with-the-ttlinots-Suprene-Court-tf-no-brief--ts--filed
of - - 3-years-fromt he- dat e- of - convi et t on; - wht ehever -+ s- sooner;
unl ess-the-petitioner-all eges-facts-show ng--that--the--delay
was- not - due- t o- hi s- or - her - eul pabl e- negl t genee-

(d) A person seeking relief by filing a petition under
this Section nust specify in the petition or its heading that
it is filed under this Section. A trial court that has
received a petition conplaining of a conviction or sentence
that fails to specify in the petition or its heading that it
is filed under this Section need not evaluate the petition to
determ ne whether it could otherwi se have stated sone grounds
for relief under this Article.

(e) A proceeding under this Article may not be comrenced


SOLIMAR DFAULT BILLS NONE


D o~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

- 24- LRBO93 08615 RLC 12349 a

on behalf of a defendant who has been sentenced to death
wi thout the witten consent of the defendant, wunless the
def endant, because of a nental or physical condition, is
i ncapabl e of asserting his or her own claim

(Source: P.A  89-284, eff. 1-1-96; 89-609, eff. 1-1-97;
89-684, eff. 6-1-97; 90-14, eff. 7-1-97.)

(725 ILCS 5/122-2.1) (from Ch. 38, par. 122-2.1)

Sec. 122-2.1. (a) Wthin 90 days after the filing and
docketing of each petition, the court shall exam ne such
petition and enter an order thereon pursuant to this Section.

(1) If the petitioner is under sentence of death
and is without counsel and alleges that he is wthout
means to procure counsel, he shall state whether or not
he wi shes counsel to be appointed to represent him | f
appoi ntnent of counsel is so requested, the court shal
appoi nt counsel if satisfied that the petitioner has no
means to procure counsel.

(2) If the petitioner is sentenced to inprisonnment
and the court determnes the petition is frivolous or is
patently wthout nmerit, it shall dism ss the petition in
a witten order, specifying the findings of fact and
conclusions of Jlaw it nmade in reaching its decision.
Such order of dismssal is a final judgnent and shall be
served upon the petitioner by certified nmail wthin 10
days of its entry.

(b) If the petition is not dismssed pursuant to this
Section, the court shall order the petition to be docketed
for further consideration in accordance wwth Sections 122-4

through 122-6. If the petitioner is under sentence of death,

the court shall order the petition to be docketed for further

consideration and hearing within one year of the filing of

the petition.

(c) In considering a petition pursuant to this Section,
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the court may exam ne the court file of the proceeding in
which the petitioner was convicted, any action taken by an
appel l ate court in such proceeding and any transcripts of
such proceedi ng.

(Source: P.A 86-655; 87-904.)

(725 1LCS 5/122-2.2 new)

Sec. 122-2. 2. Ment al retardation and post-conviction

relief.

(a) In cases in which a defendant has been convicted of

first-degree nurder, sentenced to death, and is in custody

pendi ng execution of the sentence of death, the foll ow ng

procedures shall apply:

(1) Notwithstanding any other provision of law or

rule of court, a defendant nmay seek relief fromthe death

sentence through a petition for post-conviction relief

under this Article alleging that the defendant was

mentally retarded at the tine the offense was alleged to

have been committed.

(2) The petition nust be filed within 180 days of

the effective date of this amendatory Act of the 93rd

CGeneral Assenmbly or wthin 180 days of the issuance of

the mandate by the Illinois Suprene Court setting the

date of execution, whichever is |ater.

(3) Al other provisions of this Article governing

petitions for post-conviction relief shall apply to a

petition for post - convi cti on relief al | egi ng ment al

retardation

Section 20. The Capital Crines Litigation Act is anmended

by changi ng Sections 15 and 19 as foll ows:

(725 1LCS 124/ 15)

(Section scheduled to be repealed on July 1, 2004)
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Sec. 15. Capital Litigation Trust Fund.

(a) The Capital Litigation Trust Fund is created as a
special fund in the State Treasury. The Trust Fund shall be
adm ni stered by the State Treasurer to provide noneys for the
appropriations to be nmade, grants to be awarded, and
conpensation and expenses to be paid under this Act. All
interest earned fromthe investnment or deposit of noneys
accunmul ated in the Trust Fund shall, under Section 4.1 of the
State Finance Act, be deposited into the Trust Fund.

(b) Moneys deposited into the Trust Fund shall not be
consi dered general revenue of the State of Illinois.

(c) Moneys deposited into the Trust Fund shall be wused
exclusively for the purposes of providing funding for the
prosecution and defense of capital cases as provided in this
Act and shall not be appropriated, |oaned, or in any manner
transferred to the General Revenue Fund of the State of
I11inois.

(d) Every fiscal year the State Treasurer shall transfer
fromthe General Revenue Fund to the Capital Litigation Trust
Fund an anount equal to the full anpbunt of noneys
appropriated by the General Assenbly (both by original and
suppl enental appropriation), |ess any unexpended bal ance from
the previous fiscal year, fromthe Capital Litigation Trust
Fund for the specific purpose of making funding avail able for
the prosecution and defense of <capital cases. The Public
Def ender and State's Attorney in Cook County, the State
Appel | ate Def ender, t he State's At t or neys Appel | ate
Prosecutor, and the Attorney General shall mke annual
requests for appropriations fromthe Trust Fund.

(1) The Public Defender in Cook County shal
request appropriations to the State Treasurer for
expenses incurred by the Public Defender and for funding
for private appoi nted defense counsel in Cook County.

(2) The State's Attorney in Cook County shal
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request an appropriation to the State Treasurer for

expenses incurred by the State's Attorney.

(3) The State Appellate Defender shall request a
direct appropriation from the Trust Fund for expenses
incurred by the State Appellate Defender in providing
assistance to trial attorneys wunder item (c)(5) of
Section 10 of the State Appellate Defender Act and an
appropriation to the State Treasurer for paynents from
the Trust Fund for the defense of cases in counties other
t han Cook County.

(4) The State's Attorneys Appellate Prosecutor
shal |l request a direct appropriation fromthe Trust Fund
to pay expenses incurred by the State's Attorneys
Appel | ate Prosecutor and an appropriation to the State
Treasurer for paynents fromthe Trust Fund for expenses
incurred by State's Attorneys in counties other than Cook
County.

(5 The Attorney CGeneral shall request a direct
appropriation from the Trust Fund to pay expenses
incurred by the Attorney General in assisting the State's
Attorneys in counties other than Cook County.

The Public Defender and State's Attorney in Cook County,
the State Appell ate Defender, the State's Attorneys Appellate
Pr osecut or, and the Attorney General my each request
suppl enmental appropriations fromthe Trust Fund during the
fiscal year

(e) Mneys in the Trust Fund shall be expended only as
fol |l ows:

(1) To pay the State Treasurer's costs to
adm nister the Trust Fund. The anount for this purpose
may not exceed 5% in any one fiscal year of the anount
otherwi se appropriated from the Trust Fund in the sane
fiscal year

(2) To pay the capital litigation expenses of trial
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defense including, but not Ilimted to, DNA testing,

including DNA testing under Section 116-3 of the Code of

Cri m nal Procedure of 1963, anal ysi s, and expert

testinony, investigatory and other assistance, expert,
f orensic, and ot her W t nesses, and mtigation
specialists, and grants and aid provided to public
defenders or assistance to attorneys who have been
appointed by the court to represent defendants who are
charged with capital crines.

(3) To pay the conpensation of trial attorneys,
other than public defenders, who have been appoi nted by
the court to represent defendants who are charged wth
capital crines.

(4) To provide State's Attorneys with funding for
capital litigation expenses including, but not Ilimted
to, investigatory and other assistance and expert,
forensic, and other w tnesses necessary to prosecut e
capital cases. State's Attorneys in any county other
t han Cook County seeking funding for capital litigation
expenses including, but not limted to, investigatory and
ot her assistance and expert, forensic, or other w tnesses
under this Section may request that the State's Attorneys
Appel | ate Prosecutor or the Attorney Ceneral, as the case
may be, certify the expenses as reasonabl e, necessary,
and appropriate for paynent fromthe Trust Fund, on a
form created by the State Treasurer. Upon certification
of the expenses and delivery of the certification to the
State Treasurer, the Treasurer shall pay the expenses
directly fromthe Capital Litigation Trust Fund if there
are sufficient noneys in the Trust Fund to pay the
expenses.

(5) To provide financial support t hr ough t he
Attorney General pursuant to the Attorney General Act for

the several county State's Attorneys outside of Cook
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County, but shall not be used to increase personnel for

the Attorney Ceneral's Ofice.

(6) To provi de financial support through the

State's Attorneys Appellate Prosecutor pursuant to the

State's Attorneys Appellate Prosecutor's Act for the

several county State's Attorneys outside of Cook County,

but shall not be used to increase personnel for the

State's Attorneys Appellate Prosecutor.

(7) To provide financial support to the State

Appel l ate Defender pursuant to the State Appel | ate

Def ender Act.

Moneys expended fromthe Trust Fund shall be in addition
to county funding for Public Defenders and State's Attorneys,
and shall not be used to supplant or reduce ordinary and
customary county fundi ng.

(f) Mneys in the Trust Fund shall be appropriated to
the State Appell ate Defender, the State's Attorneys Appellate
Prosecutor, the Attorney General, and the State Treasurer.
The State Appellate Defender shall receive an appropriation
fromthe Trust Fund to enable it to provide assistance to
appoi nted defense counsel throughout the State and to Public
Def enders in counties other than Cook. The State's Attorneys
Appel | ate Prosecutor and the Attorney General shall receive
appropriations fromthe Trust Fund to enable themto provide
assistance to State's Attorneys in counties other than Cook
Count y. Moneys shall be appropriated to the State Treasurer
to enable the Treasurer (i) to make grants to Cook County,
(1i) to pay the expenses of Public Defenders and State's
Attorneys in counties other than Cook County, (iii) to pay
t he expenses and conpensati on of appoi nted defense counsel in
counties other than Cook County, and (iv) to pay the costs of
adm nistering the Trust Fund. Al expenditures and grants
made fromthe Trust Fund shall be subject to audit by the

Audi t or General .
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(g) For Cook County, grants fromthe Trust Fund shall be

made and admni ni stered as fol | ows:

(1) For each State fiscal vyear, the State's
Attorney and Public Defender nmust each make a separate
application to the State Treasurer for capital litigation
grants.

(2) The State Treasurer shall establish rules and
procedures for grant applications. The rules shal
require the Cook County Treasurer as the grant recipient
to report on a periodic basis to the State Treasurer how
much of the grant has been expended, how nmuch of the
grant is remaining, and the purposes for which the grant
has been used. The rules may also require the Cook
County Treasurer to certify on a periodic basis that
expenditures of the funds have been nmade for expenses
that are reasonable, necessary, and appropriate for
paynment fromthe Trust Fund.

(3) The State Treasurer shall nake the grants to
t he Cook County Treasurer as soon as possible after the
begi nning of the State fiscal year.

(4) The State's Attorney or Public Defender may
apply for supplenental grants during the fiscal year.

(5 Gant noneys shall be paid to the Cook County
Treasurer in block grants and held in separate accounts
for the State's Attorney, the Public Defender, and court
appoi nted defense counsel other than the Cook County
Publ i c Def ender, respectively, for the designated fisca
year, and are not subject to county appropriation.

(6) Expenditure of gr ant noneys under this
subsection (g) 1is subject to audit by the Auditor
CGeneral .

(7) The Cook County Treasurer shall imediately
make paynment fromthe appropriate separate account in the

county treasury for capital litigation expenses to the
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State's Attorney, Public Defender, or court appointed

defense counsel other than the Public Defender, as the

case may be, upon order of the State's Attorney, Public

Def ender or the court, respectively.

(h) If a defendant in a capital case in Cook County is
represented by court appoi nted counsel other than the Cook
County Public Defender, the appointed counsel shall petition
the court for an order directing the Cook County Treasurer to
pay the court appointed counsel's reasonable and necessary
conpensation and capital litigation expenses from grant
nmoneys provided fromthe Trust Fund. These petitions shall be
consi dered in camer a. Orders denying petitions for
conpensati on or expenses are final. Counsel may not petition
for expenses that my have been provi ded or conpensated by
the State Appell ate Defender under item (c)(5) of Section 10
of the State Appell ate Defender Act.

(i) In counties other than Cook County, and excl udi ng
capital litigation expenses or services that may have been
provided by the State Appell ate Defender under item (c)(5) of
Section 10 of the State Appell ate Defender Act:

(1) Upon certification by the circuit court, on a
formcreated by the State Treasurer, that all or a
portion of the expenses are reasonable, necessary, and
appropriate for paynent from the Trust Fund and the
court's delivery of the certification to the Treasurer,
the Treasurer shall pay the certified expenses of Public
Defenders from the noney appropriated to the Treasurer
for capital litigation expenses of Public Defenders in
any county other than Cook County, if there are
sufficient noneys in the Trust Fund to pay the expenses.

(2) If a defendant in a capital case is represented
by court appointed counsel other than t he Publ i c
Def ender, the appointed counsel shall petition the court

to certify conpensation and capital litigation expenses
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including, but not I|imted to, investigatory and other
assi stance, expert, forensic, and other wtnesses, and
mtigation specialists as reasonable, necessary, and
appropriate for paynent from the Trust Fund. Upon
certification on a formcreated by the State Treasurer of
all or a portion of the conpensation and expenses
certified as reasonable, necessary, and appropriate for
paynment fromthe Trust Fund and the court's delivery of
the certification to the Treasurer, the State Treasurer
shal |l pay the certified conpensation and expenses from
t he noney appropriated to the Treasurer for that purpose,
if there are sufficient noneys in the Trust Fund to nake
t hose paynents.

(3) A petition for capital litigation expenses
under this subsection shall be considered in canera.
Orders denying petitions for conpensation or expenses are
final.

(j) If the Trust Fund is discontinued or dissolved by an
Act of the GCeneral Assenbly or by operation of |aw, any
bal ance remaining in the Trust Fund shall be returned to the
CGeneral Revenue Fund after deduction of adm nistrative costs,
any ot her provi si on of this Act to the contrary
not wi t hst andi ng.

(Source: P.A 91-589, eff. 1-1-00.)

(725 | LCS 124/ 19)

(Section scheduled to be repealed on July 1, 2004)

Sec. 19. Report; repeal.

(a) The Cook County Public Defender, the Cook County
State's Attorney, the State Appellate Defender, the State's
Attorneys Appellate Prosecutor, and the Attorney GCeneral
shall each report separately to the GCeneral Assenbly by
January 1, 2004 detailing the amounts of noney received by

them through this Act, the uses for which those funds were


SOLIMAR DFAULT BILLS NONE


© 00 N o o b~ w N Pk

[
o

11
12

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

- 33- LRBO93 08615 RLC 12349 a

expended, the balances then in the Capital Litigation Trust
Fund or county accounts, as the case nay be, dedicated to
themfor the use and support of Public Defenders, appointed
trial defense counsel, and State's Attorneys, as the case may
be. The report shall describe and discuss the need for
continued funding through the Fund and contain any
suggestions for changes to this Act.

(b) (Blank). Unl ess- - -t he- - Gener al - - Assenbl y- - pr ovi des
ot herwt se; -t hi s- Act - i s- repeal ed- on-Jul y- 1; - 2004-
(Source: P.A 91-589, eff. 1-1-00.)

Section 25. The Unified Code of Corrections is anended

by changi ng Section 5-4-3 as foll ows:

(730 ILCS 5/5-4-3) (from Ch. 38, par. 1005-4-3)

Sec. 5-4-3. Persons convicted of, or found delinquent
for, certain offenses or institutionalized as sexual l'y
dangerous; specinens; genetic marker groups.

(a) Any person convicted of, found gquilty under the
Juvenil e Court Act of 1987 for, or who received a disposition
of court supervision for, a qualifying offense or attenpt of
a qualifying offense, convicted or found guilty of any
offense classified as a felony wunder 1Illinois law, found
guilty or given supervision for any offense classified as a
felony under the Juvenil e Court Act of 1987, or
institutionalized as a sexually dangerous person under the
Sexual | y Dangerous Persons Act, or commtted as a sexually
vi ol ent person under the Sexually Violent Persons Conmm t nent
Act shall, regardless of the sentence or disposition inposed,
be required to submt specinens of blood, saliva, or tissue
to the Illinois Departnment of State Police in accordance with
the provisions of this Section, provided such person is:

(1) convicted of a qualifying offense or attenpt of

a qualifying offense on or after July 1, 1990 the
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effeective-date--of--thts--anendatory--Aet--0f--1989; and
sent enced to a term of I npri sonnent, periodic
i nprisonnment, fine, probation, conditional discharge or
any other formof sentence, or given a disposition of
court supervision for the offense;;-eor

(1.5) found gquilty or given supervision under the
Juvenile Court Act of 1987 for a qualifying offense or
attenpt of a qualifying offense on or after January 1,
1997; the-effective-date-of-this-anendatory- Act - of - - 1996;
oF

(2) ordered institutionalized as a sexual |y

dangerous person on or after July 1, 1990; the-effecetive

dat e- of - t hi s- anendat or y- Aect - of - 1989; - oF
(3) convicted of a qualifying offense or attenpt of

a qualifying offense before July 1, 1990 the--effecetive

date--of --this--anendatory--Aet--0f-1989 and is presently
confined as a result of such conviction in any State
correctional facility or county jail or is presently
serving a sentence of probation, conditional discharge or
periodic inprisonment as a result of such conviction;;-er

(3.5) convicted or found guilty of any offense
classified as a felony under Illinois law or found guilty
or given supervision for such an offense under the

Juvenile Court Act of 1987 on or after Augqust 22, 2002;

the--effective--date---of-this-anendat ory- Act - of - t he- 92nd
Gener al - Assenbl y; - oF

(4) presently institutionalized as a sexually
dangerous person or presently institutionalized as a
person found guilty but nentally ill of a sexual offense
or attenpt to conmt a sexual offense; of

(4.5) ordered commtted as a sexually violent
person on or after the effective date of the Sexually
Vi ol ent Persons Comm tnent Act; or

(5) seeking transfer to or residency in lllinois
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under Sections 3-3-11.05 through 3-3-11.5 of the Unified

Code of Corrections and the Interstate Conpact for Adult

O fender Supervision or the Interstate Agreenents on

Sexual | y Dangerous Persons Act.

Notw t hstanding other provisions of this Section, any
person incarcerated in a facility of the Illinois Departnent

of Corrections on or after August 22, 2002 the-effective-date

of - -t hi s- anendat ory- Act - of - t he- 92nd- Gener al - Assenbly shal |l be
required to submt a specinmen of blood, saliva, or tissue
prior to his or her rel ease on parole or mandatory supervised
release, as a condition of his or her parole or mandatory
supervi sed rel ease.

(a-5) Any person who was otherwise convicted of or
received a disposition of court supervision for any other
of fense under the Crim nal Code of 1961 or who was found
guilty or given supervision for such a violation under the
Juvenile Court Act of 1987, may, regardless of the sentence
i nposed, be required by an order of the court to submt
speci nens of blood, saliva, or tissue to the |Illinois
Department of State Police in accordance with the provisions
of this Section.

(b) Any person required by paragraphs (a)(1), (a)(1.5),
(a)(2), (a)(3.5), and (a-5) to provide specinens of blood,
saliva, or tissue shall provide specinens of blood, saliva,
or tissue within 45 days after sentencing or disposition at a
collection site designated by the Illinois Departnment of
State Police.

(c) Any person required by paragraphs (a)(3), (a)(4),
and (a)(4.5) to provide speci nens of blood, saliva, or tissue
shall be required to provide such sanples prior to final
di scharge, parole, or release at a collection site designated
by the Illinois Departnment of State Police.

(c-5) Any person required by paragraph (a)(5) to provide

speci nens of blood, saliva, or tissue shall, where feasible,
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be required to provide the specinmens before being accepted
for conditioned residency in Illinois under the interstate
conpact or agreenent, but no later than 45 days after arriva
inthis State.

(c-6) The 1llinois Departnent of State Police may
determ ne which type of specinen or specinens, blood, saliva,
or tissue, 1is acceptable for subm ssion to the Division of
Forensic Services for anal ysis.

(d) The Illinois Departnment of State Police shal
provide all equipnent and instructions necessary for the
col l ection of blood sanples. The collection of sanples shal
be performed in a nedically approved nmanner. Only a
physi ci an authorized to practice nedicine, a registered nurse
or other qualified person trained in venipuncture may
wi t hdraw bl ood for the purposes of this Act. The sanples
shall thereafter be forwarded to the Illinois Departnent of
State Police, Division of Forensic Services, for analysis and

categorizing into genetic marker groupings.

(d-1) The Illinois Departnment of State Police shal
provide all equipnent and instructions necessary for the
collection of saliva sanples. The <collection of saliva
sanples shall be perfornmed in a nedically approved manner.

Only a person trained in the instructions pronul gated by the
I1linois State Police on collecting saliva may coll ect saliva
for the purposes of this Section. The sanples shal

thereafter be forwarded to the Illinois Departnent of State
Police, Dyvision of Forensic Services, for analysis and

categorizing into genetic marker groupings.

(d-2) The Illinois Departnment of State Police shal
provide all equipnent and instructions necessary for the
collection of tissue sanples. The collection of tissue
sanples shall be perfornmed in a nedically approved manner.

Only a person trained in the instructions pronul gated by the

IIlinois State Police on collecting tissue may col | ect tissue
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for the purposes of this Section. The sanples shal
thereafter be forwarded to the Illinois Departnent of State
Police, Dvision of Forensic Services, for analysis and
categorizing into genetic marker groupings.

(d-5) To the extent that funds are available, the
II'linois Departnent of State Police shall contract wth
qual ified personnel and certified |aboratories for the
coll ection, analysis, and categorization of known sanpl es.

(e) The genetic marker groupings shall be maintained by
the Illinois Departnent of State Police, Division of Forensic
Servi ces.

(f) The genetic marker grouping analysis information
obt ai ned pursuant to this Act shall be confidential and shal
be released only to peace officers of the United States, of
other states or territories, of the insular possessions of
the United States, of foreign countries duly authorized to
receive the sane, to all peace officers of the State of

II'linois and to all prosecutorial agencies, and to defense

counsel as provided by Section 116-5 of the Code of Crim nal

Procedure of 1963. The genetic marker grouping analysis

information obtained pursuant to this Act shall be used only
for (i) valid | aw enforcenent identification purposes and as
required by t he Federal Bureau of Investigation for
participation in the National DNA database or (ii) technol ogy

val i dation purposes or (iii) assisting in the defense of the

crimnally accused pursuant to Section 116-5 of the Code of

Crimnal Procedure of 1963. Not wi t hst andi ng any ot her

statutory provision to the contrary, all information obtained
under this Section shall be maintained in a single State data
base, which my be uploaded into a national database, and
whi ch informati on may be subject to expungenent only as set
forth in subsection (f-1).

(f-1) Upon receipt of notification of a reversal of a

convi ction based on actual innocence, or of the granting of a
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pardon pursuant to Section 12 of Article V of the 1Illinois
Constitution, if that pardon docunent specifically states
that the reason for the pardon is the actual innocence of an
i ndi vi dual whose DNA record has been stored in the State or
national DNA identification index in accordance wth this
Section by the Illinois Departnent of State Police, the DNA
record shall be expunged fromthe DNA identification index,
and the Departnent shall by rule prescribe procedures to
ensure that the record and any sanples, analyses, or other
docunents relating to such record, whether in the possession
of the Departnent or any |aw enforcenent or police agency, or
any forensic DNA |aboratory, including any duplicates or
copies thereof, are destroyed and a letter is sent to the
court verifying the expungenent is conpleted.

(f-5) Any person who intentionally uses genetic marker
grouping analysis information, or any other information
derived from a DNA sanple, beyond the authorized uses as
provi ded under this Section, or any other Illinois law, 1is
guilty of a Class 4 felony, and shall be subject to a fine of
not | ess than $5, 000.

(g) For the purposes of this Section, "qualifying
of fense" means any of the follow ng:

(1) any violation or inchoate violation of Section

11-6, 11-9.1, 11-11, 11-18.1, 12-15, or 12-16 of the

Crim nal Code of 1961;;-er

(1.1) any violation or inchoate vi ol ation of

Section 9-1, 9-2, 10-1, 10-2, 12-11, 12-11.1, 18-1, 18-2,

18-3, 18-4, 19-1, or 19-2 of the Crimnal Code of 1961

for which persons are convicted on or after July 1,

2001; ;- oF

(2) any former statute of this State which defined

a felony sexual offense;;-or

(3) (blank);;-er

(4) any inchoate violation of Section 9-3.1,


SOLIMAR DFAULT BILLS NONE


© 00 N o o b~ w N Pk

W W W W W NN N NDNNDNDRNDNNR P P R B R R B R R
N W N P O © 0 N O 00 & W N B O © 0 N 0o o0 M W N B O

- 39- LRBO93 08615 RLC 12349 a

11-9.3, 12-7.3, or 12-7.4 of the Crimnal Code of 1961;;
or

(5) any violation or inchoate violation of Article
29D of the Crim nal Code of 1961
(g-5) (Bl ank).

(h) The Illinois Departnment of State Police shall be the
State <central repository for all genetic marker grouping
anal ysis information obtained pursuant to this Act. The

I[1linois Departnent of State Police may promnul gate rules for
the formand manner of the collection of blood, saliva, or
ti ssue sanples and ot her procedures for the operation of this
Act . The provisions of the Adm nistrative Review Law shal
apply to all actions taken under the rules so pronul gated.

(1) A person required to provide a blood, saliva, or
tissue specinmen shall cooperate with the collection of the
speci nen and any deliberate act by that person intended to
i npede, delay or stop the collection of the blood, saliva, or
ti ssue specinen is a Cass A m sdeneanor.

(j) Any person required by subsection (a) to submt
speci nens of blood, saliva, or tissue to the |Illinois
Departnment of State Police for analysis and categorization
into genetic marker grouping, in addition to any other
di sposition, penalty, or fine inposed, shall pay an analysis
fee of $200. |If the analysis fee is not paid at the tinme of
sentencing, the court shall establish a fee schedul e by which
the entire anmount of the analysis fee shall be paid in full,
such schedule not to exceed 24 nonths fromthe tine of
conviction. The inability to pay this analysis fee shall not
be the sole ground to incarcerate the person.

(k) Al analysis and categorization fees provided for by
subsection (j) shall be regulated as foll ows:

(1) The State Ofender DNA Ildentification System

Fund is hereby <created as a special fund in the State

Treasury.
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(2) Al fees shall be collected by the clerk of the
court and forwarded to t he State O f ender DNA
I dentification System Fund for deposit. The clerk of the
circuit court nmay retain the anount of $10 from each
collected analysis fee to offset admnistrative costs
incurred in carrying out the clerk's responsibilities
under this Section.

(3) Fees deposited into the State Ofender DNA
Identification System Fund shall be wused by Illinois
State Police crine |aboratories as designated by the
Director of State Police. These funds shall be in
addition to any allocations made pursuant to existing
laws and shall be designated for the exclusive use of
State crine | aboratories. These uses may include, but
are not limted to, the follow ng:

(A) Costs incurred in providing analysis and
genetic marker categorization as required by
subsection (d).

(B) Costs incurred in maintaining genetic
mar ker groupi ngs as required by subsection (e).

(C) Costs incurred in t he pur chase and
mai nt enance of equipnment for wuse in performng
anal yses.

(D) Costs incurred in continuing research and
devel opnent of new techniques for analysis and
genetic marker categorization.

(E) Costs incurred in continuing education,
training, and professional devel opnment of forensic
scientists regularly enployed by these | aboratories.

(1) The failure of a person to provide a specinmen, or of
any person or agency to collect a specinmen, within the 45 day
period shall in no way alter the obligation of the person to
submt such specinen, or the authority of the Illinois

Department of State Police or persons designated by the
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Departnent to collect the specinen, or the authority of the
I1linois Departnent of State Police to accept, analyze and
maintain the specinen or to maintain or upload results of
genetic marker grouping analysis information into a State or
national database.

(Source: P.A 91-528, eff. 1-1-00; 92-16, eff. 6-28-01;
92-40, eff. 6-29-01; 92-571, eff. 6-26-02; 92-600, eff.
6- 28-02; 92-829, eff. 8-22-02; 92-854, eff. 12-5-02; revised
1-20-03.)

Section 95. Severability. The provisions of this Act

are severabl e under Section 1.31 of the Statute on Stat utes.

Section 99. Effective date. This Act takes effect wupon

becom ng | aw. ".
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