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AN ACT concerning State enpl oyees.

Be it enacted by the People of the State of |Illinois,

represented in the General Assenbly:

Section 5. The State Enployee Indemification Act is

anended by changing Sections 1 and 2 as foll ows:

(5 I'LCS 350/1) (from Ch. 127, par. 1301)

Sec. 1. Definitions. For the purpose of this Act:

(a) The term"State" neans the State of Illinois, the
Ceneral Assenbly, the court, or any State office, departnent,
di vi si on, bureau, board, commssion, or commttee, the
governing boards of the public institutions of hi gher
education created by the State, the Illinois National Guard,
t he Conprehensive Health I nsurance Board, any poison control
center designated under the Poison Control System Act that
receives State f undi ng, or any ot her agency or
instrunentality of the State. It does not mean any | ocal
public entity as that termis defined in Section 1-206 of the
Local Governnental and CGovernnental Enployees Tort [Imunity
Act or a pension fund.

(b) The term "enployee" neans any present or fornmer
el ected or appointed officer, trustee or enployee of the
State, or of a pension fund, any present or former nenber of
the Illinois National Guard while on active duty, individuals
or organizations who contract wth the Depart ment of
Corrections, the Conprehensive Health Insurance Board, or the
Depar t ment of Vet er ans' Affairs to provide services,
i ndi vi dual s or organi zations who contract with the Departnent
of Human Services (as successor to the Departnent of Mental
Health and Developnental Disabilities) to provide services
including but not limted to treatnent and other services for

sexual Iy violent persons, individuals or organizations who
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contract with the Departnent of Mlitary Affairs for youth
progranms, individuals or organizations who contract to
perform carnival and anusenent ride safety inspections for
t he Departnent of Labor, individual representatives of or
desi gnated organizations authorized to represent the Ofice
of State Long-Term Orbudsman for the Departnent on Aging,
i ndi vidual representatives of or organizations designated by
the Departnent on Aging in the performance of their duties as
el der abuse provider agencies or regional admnistrative
agencies under the El der Abuse and Negl ect Act, individuals
or organi zations who perform volunteer services for the

State, including, Wwthout Ilimtation, State universities,

where such volunteer relationship is reduced to witing,
i ndividuals who serve on any public entity (whether created
by law or adm nistrative action) described in paragraph (a)
of this Section, individuals or not for profit organizations
who, either as volunteers, where such volunteer relationship
is reduced to witing, or pursuant to contract, furnish
professional advice or consultation to any agency or
instrunmentality of the State, individuals who serve as foster
parents for the Departnent of Children and Fam |y Services
when caring for a Departnent ward, and individuals who serve
as arbitrators pursuant to Part 10A of Article Il of the Code
of Cvil Procedure and the rules of the Suprenme Court
i npl enenting Part 10A, each as now or hereafter anended, but
does not nean an i ndependent contractor except as provided in
this Section. The termincludes an individual appointed as an
inspector by the Drector of State Police when performng
duties within the scope of the activities of a Mtropolitan
Enf or cenent G oup or a | aw enforcenent organization
establ i shed under the Intergovernnmental Cooperation Act. An
i ndi vidual who renders professional advice and consultation
to the State through an organi zation which qualifies as an

"enpl oyee" under the Act 1is also an enployee. The term
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includes the estate or personal representative of an
enpl oyee.

(c) The term"pension fund" neans a retirenment system or
pensi on fund created under the Illinois Pension Code.

(Source: P.A 90-793, eff. 8-14-98; 91-726, eff. 6-2-00.)

(5 ILCS 350/2) (fromCh. 127, par. 1302)

Sec. 2. Representation and indemification of State
enpl oyees.

(a) In the event that any civil proceeding is comrenced
agai nst any State enpl oyee arising out of any act or om ssion
occurring W t hin t he scope of the enployee's State
enpl oynent, the Attorney GCeneral shall, upon tinely and
appropriate notice to himby such enpl oyee, appear on behal f
of such enpl oyee and defend the action. In the event that
any civil proceeding is commenced agai nst any physici an who
is an enployee of the Departnent of Corrections or the
Department of Human Services (in a position relating to the
Departnment's nental health and developnental disabilities
functions) alleging death or bodily injury or other injury to
the person of the conplainant resulting fromand arising out
of any act or om ssion occurring on or after Decenber 3, 1977
within the scope of the enployee's State enploynent, or
agai nst any physician who is an enpl oyee of the Departnent of
Veterans' Affairs alleging death or bodily injury or other
injury to the person of the conplainant resulting from and
arising out of any act or om ssion occurring on or after the
effective date of this anmendatory Act of 1988 wthin the
scope of the enployee's State enploynent, or in the event
that any civil proceeding is commenced agai nst any attorney
who 1is an enployee of the State Appell ate Defender alleging
| egal mal practice or for other damages resulting from and
arising out of any legal act or om ssion occurring on or

after Decenber 3, 1977, within the scope of the enployee's
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State enploynent, or in the event that any civil proceeding
is commenced against any individual or organization who
contracts with the Departnent of Labor to provide services as
a carnival and anusenent ride safety inspector alleging
mal practice, death or bodily injury or other injury to the
person arising out of any act or om ssion occurring on or
after May 1, 1985, within the scope of that enployee's State
enpl oynent, the Attorney GCeneral shall, upon tinely and
appropriate notice to himby such enpl oyee, appear on behalf
of such enployee and defend the action. Any such notice
shall be in witing, shall be mailed within 15 days after the
date of receipt by the enployee of service of process, and
shall authorize the Attorney Ceneral to represent and defend
t he enpl oyee in the proceeding. The giving of this notice to
the Attorney General shall constitute an agreenment by the
State enployee to cooperate with the Attorney CGeneral in his
defense of the action and a consent that the Attorney Ceneral
shal | conduct the defense as he deens advisable and in the
best interests of the enployee, including settlenment in the
Attorney General's discretion. 1In any such proceeding, the
State shall pay the court costs and litigation expenses of
def endi ng such action, to the extent approved by the Attorney
Ceneral as reasonable, as they are incurred.

(b) In the event that the Attorney GCeneral determ nes
that so appearing and defending an enployee either (1)
i nvol ves an actual or potential conflict of interest, or (2)
that the act or om ssion which gave rise to the claimwas not
within the scope of the enployee's State enpl oynent or was
intentional, wlful or wanton m sconduct, the At t or ney
General shall decline in witing to appear or defend or shal
pronptly take appropriate action to withdraw as attorney for
such enpl oyee. Upon receipt of such declination or upon such
wi t hdrawal by the Attorney Ceneral on the basis of an actual

or potential conflict of interest, the State enpl oyee may
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enpl oy his own attorney to appear and defend, in which event
the State shall pay the enployee's court costs, litigation
expenses and attorneys' fees to the extent approved by the
Attorney Ceneral as reasonable, as they are incurred. 1In the
event that the Attorney General declines to appear or
withdraws on the grounds that the act or om ssion was not
wi thin the scope of enploynent, or was intentional, wlful or
want on m sconduct, and a court or jury finds that the act or
omssion of the State enployee was wthin the scope of
enpl oynent and was not intentional, wlful or want on
m sconduct, the State shall indemify the State enpl oyee for

any damages awarded and court costs and attorneys' fees

assessed as part of any final and unreversed judgnent. In
such event the State shall also pay the enployee's court
costs, litigation expenses and attorneys' fees to the extent

approved by the Attorney General as reasonable.

In the event that the defendant in the proceeding is an
elected State official, including nenbers of the General
Assenbly, the elected State official may retain his or her
attorney, provided that said attorney shall be reasonably
acceptable to the Attorney CGeneral. |In such case the State
shal | pay t he elected State official's court costs,
litigation expenses, and attorneys' fees, to the extent
approved by the Attorney Ceneral as reasonable, as they are
i ncurred.

(b-5) The Attorney Ceneral may file a counterclaim on
behal f of a State enpl oyee, provided:

(1) the Attorney Ceneral determnes that the State
enpl oyee is entitled to representation in a civil action
under this Section;

(2) the counterclaim arises out of any act or
om ssion occurring wwthin the scope of the enployee's
State enploynent that is the subject of the civil action;

and


SOLIMAR DFAULT BILLS NONE


© 00 N o o b~ w N Pk

W W W W W NN N NDNNDNDRNDNNR P P R B R R B R R
N W N P O © 0 N O 00 & W N B O © 0 N 0o o0 M W N B O

- 6- LRB093 06216 BDD 11952 b

(3) the enployee agrees in witing that if judgnent
is entered in favor of the enployee, the anmount of the

j udgment shall be applied to offset any judgnent that may

be entered in favor of the plaintiff, and then to

rei mburse t he State treasury for ~court <costs and
litigation expenses required to pursue the counterclaim

The balance of the collected judgnment shall be paid to

the State enpl oyee.

(c) Notw thstanding any other provision of this Section,
representation and i ndemi fication of a judge under this Act
shall also be provided in any case where the plaintiff seeks
damages or any equitable relief as a result of any decision,
ruling or order of a judge nade in the course of his or her
judicial or admnistrative duties, wthout regard to the
t heory of recovery enpl oyed by t he plaintiff.
| ndemrmi fication shall be for all damages awarded and al
court <costs, attorney fees and litigation expenses assessed
agai nst the judge. Wien a judge has been convicted of a crine
as a result of his or her intentional judicial m sconduct in
a trial, that judge shall not be entitled to indemification
and representation wunder this subsection in any case
mai ntained by a party who seeks danages or other equitable
relief as a direct result of the judge's intentional judicial
m sconduct .

(d) In any such proceeding where notice in accordance
with this Section has been given to the Attorney Ceneral,
unl ess the court or jury finds that the conduct or inaction
which gave rise to the claim or cause of action was
intentional, wilful or wanton m sconduct and was not i ntended
to serve or benefit interests of the State, the State shal
indemify the State enployee for any damages awarded and
court costs and attorneys' fees assessed as part of any final
and unreversed judgnent, or shall pay such judgnment. Unless

the Attorney Ceneral determ nes that the conduct or inaction
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which gave rise to the claim or cause of action was
intentional, wilful or wanton m sconduct and was not i ntended

to serve or benefit interests of the State, which includes,

without Jlimtation, al | t he educati onal , experienti al,

recreational, cultural, teaching, research, service, and

extension interests of State universities, the case nay be

settled, in the Attorney General's discretion and wth the
enpl oyee' s consent, and the State shall indemify the
enpl oyee for any danmages, court costs and attorneys' fees
agreed to as part of the settlenent, or shall pay such
settlement. Where the enployee is represented by private
counsel, any settlenent nust be so approved by the Attorney
General and the court having jurisdiction, which shal
obligate the State to i ndemify the enpl oyee.

(e) (i) Court costs and litigation expenses and other
costs of providing a defense or counterclaim including
attorneys' fees obligated under this Section, shall be paid
fromthe State Treasury on the warrant of the Conptroller out
of appropriations made to the Departnment of Central
Managenment Services specifically designed for the paynent of
costs, fees and expenses covered by this Section.

(1i) Upon entry of a final judgnent against the
enpl oyee, or upon the settlenent of the claim the enployee
shall cause to be served a copy of such judgnent or
settlenment, personally or Dby certified or registered mai
within thirty days of the date of entry or settlenment, upon
the chief admnistrative officer of the departnment, office or
agency in which he is enployed. |If not inconsistent with the
provi sions of this Section, such judgnment or settlenent shal
be certified for paynent by such chief adm nistrative officer
and by the Attorney Ceneral. The judgnent or settlenent
shall be paid fromthe State Treasury on the warrant of the
Conptroller out of appropriations made to the Departnent of

Central Managenent Services specifically designed for the
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paynment of clains covered by this Section.

(f) Nothing contained or inplied in this Section shal
operate, or be construed or applied, to deprive the State, or
any enpl oyee thereof, of any defense heretofore avail able.

(g) This Section shall apply regardl ess of whether the
enployee is sued in his or her individual or official
capacity.

(h) This Section shall not apply to clains for bodily
injury or damge to property arising fromnotor vehicle
acci dents.

(1) This Section shall apply to all proceedings filed on
or after its effective date, and to any proceedi ng pendi ng on
its effective date, if the State enpl oyee gives notice to the
Attorney Ceneral as provided in this Section wwthin 30 days
of the Act's effective date.

(j) The anmendatory changes nmade to this Section by this
anmendatory Act of 1986 shall apply to all proceedings filed
on or after the effective date of this anendatory Act of 1986
and to any proceeding pending on its effective date, if the
State enployee gives notice to the Attorney GCeneral as
provided in this Section within 30 days of the effective date
of this anmendatory Act of 1986.

(k) This Act applies to all State officials who are
serving as trustees, or their appointing authorities, of a
cl ean ener gy comuni ty t rust or as menbers of a
not-for-profit foundation or corporation established pursuant
to Section 16-111.1 of the Public Uilities Act.

(Source: P.A 90-655, eff. 7-30-98; 91-781, eff. 6-9-00.)

Section 10. The Departnent of Centr al Managenent
Services Law of the Gvil Admnistrative Code of Illinois is

anended by changi ng Section 405-105 as foll ows:

(20 | LCS 405/ 405-105) (was 20 |LCS 405/ 64. 1)
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Sec. 405-105. Fidelity, surety, property, and casualty
i nsurance. The Departnent shall establish and inplenment a
programto coordinate the handling of all fidelity, surety,
property, and casualty insurance exposures of the State and
t he departnents, di vi si ons, agenci es, br anches, and
uni versities of t he St at e. I n per form ng this
responsibility, the Departnent shall have the power and duty
to do the foll ow ng:

(1) Develop and maintain | oss and exposure data on al
State property.

(2) Study t he feasibility of est abl i shing a
sel f-insurance plan for State property and prepare estimtes
of the costs of reinsurance for risks beyond the realistic
limts of the self-insurance.

(3) Prepare a plan for <centralizing the purchase of
property and casualty insurance on State property under a
master policy or policies and purchase t he i nsurance
contracted for as provided in the Illinois Purchasing Act.

(4) Evaluate existing provisions for fidelity bonds
required of State enployees and recommend changes that are
appropriate comensurate wth risk experience and t he
determ nations respecting self-insurance or reinsurance so as
to permt reduction of costs without |oss of coverage.

(5) Investigate procedures for inclusion of school
districts, public community college districts, and other
units of local government in prograns for the centralized
purchase of insurance.

(6) Inplenment recomrendations of the State Property
| nsurance Study Comm ssion that t he Depar t ment finds
necessary or desirable in the performance of its powers and
duties under this Section to achi eve efficient and
conpr ehensi ve ri sk managenent .

(7) Prepare and, in the discretion of the D rector,

i npl enent a plan providing for the purchase of public
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lTability i nsurance or for self-insurance for public
l[tability or for a conbination of purchased i nsurance and
self-insurance for public liability (i) covering the State

and drivers of notor vehicles owned, |eased, or controlled by
the State of |Illinois pursuant to the provisions and
limtations contained in the 1Illinois Vehicle Code, (i)
covering other public liability exposures of the State and
its enployees within the scope of their enploynent, and (iii)
covering drivers of notor vehicles not owned, |eased, or
controlled by the State but used by a State enpl oyee on State

busi ness, including, without limtation, ¢traditional «credit

and non-credit pr ogr ans, ext ensi on servi ces, and

institutionall y-approved activities and services of State

universities, in excess of liability covered by an insurance

policy obtained by the owner of the notor vehicle or in
excess of the dollar amunts that the Departnent shal
determ ne to be reasonable. Any contract of insurance |et
under this Law shall be by bid in accordance with the
procedure set forth in the |Illinois Purchasing Act. Any
provisions for self-insurance shall conformto subdivision
(11).

The term "enpl oyee" as used in this subdivision (7) and
in subdivision (11) neans a person while in the enploy of the
State who is a nenber of the staff or personnel of a State
agency, bureau, board, comm ssion, conmttee, departnent,
university, or college or who is a State officer, elected
of ficial, comm ssioner, nmenber of or ex officio nmenber of a
State agency, bur eau, boar d, comm ssi on, conmm ttee,
departnent, university, or <college, or a nenber of the

Nati onal QGuard while on active duty pursuant to orders of the

Governor of the State of Illinois, or any other person while
using a licensed notor vehicle owned, |eased, or controlled
by the State of Illinois with the authorization of the State

of Illinois, provided the actual use of the notor vehicle is
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wi thin the scope of that authorization and within the course
of State service.

Subsequent to paynent of a claimon behalf of an enpl oyee
pursuant to this Section and after reasonabl e advance witten
notice to the enployee, the Director nmay exclude the enpl oyee
from future coverage or Iimt the coverage under the plan if
(1) the Director determnes that the claimresulted from an
incident in which the enpl oyee was grossly negligent or had
engaged in wllful and wanton m sconduct or (ii) the Director
determ nes that the enployee is no | onger an acceptable risk
based on a review of prior accidents in which the enployee
was at fault and for which paynents were made pursuant to
this Section.

The Director is authorized to pronulgate adm nistrative
rules that may be necessary to establish and adm nister the
pl an.

Appropriations from the Road Fund shall be used to pay
auto liability clains and rel ated expenses i nvol vi ng
enpl oyees of the Departnent of Transportation, the Illinois
State Police, and the Secretary of State.

(8) Charge, collect, and receive fromall other agencies
of the State governnent fees or nonies equivalent to the cost
of purchasing the insurance.

(9) Establish, through the Director, charges for risk
managemnent services rendered to State agencies by the
Departnent. The State agencies so charged shall reinburse the
Department by vouchers drawn agai nst their respective
appropriations. The reinbursenent shall be determ ned by the
Director as anounts sufficient to reinburse the Departnent
for expenditures incurred in rendering the service.

The Departnent shall charge the enploying State agency or
uni versity for workers' conpensation paynents for tenporary
total disability paid to any enpl oyee after the enpl oyee has

received tenporary total disability paynents for 120 days if


SOLIMAR DFAULT BILLS NONE


© 00 N o o b~ w N Pk

W W W W W NN N NDNNDNDRNDNNR P P R B R R B R R
N W N P O © 0 N O 00 & W N B O © 0 N 0o o0 M W N B O

-12- LRB093 06216 BDD 11952 b

the enployee's treating physician has issued a release to
return to work with restrictions and the enployee is able to
perform nodified duty work but the enploying State agency or
uni versity does not return the enployee to work at nodified
duty. Modified duty shall be duties assigned that may or may
not be delineated as part of the duties regularly perforned
by the enployee. Modified duties shall be assigned wthin
the prescribed restrictions established by the treating
physician and the physician who perfornmed the independent
medi cal exam nation. The anmount of all reinbursenents shal
be deposited into the Wrkers' Conpensation Revol ving Fund
which is hereby created as a special fund in the State
treasury. Moneys in the Fund shall be used, subject to
appropriation, to pay these or other t enporary t ot al
disability cl ai ns of enployees of State agencies and
uni versities.

Beginning wwth fiscal year 1996, all anounts recovered by
t he Departnent through subrogation in workers' conpensation
and workers' occupational disease cases shall be deposited
into the Wirkers' Conpensation Revolving Fund created under
this subdivision (9).

(10) Establish rules, procedures, and forns to be used
by State agencies in the admnistration and paynent of
wor kers' conpensation clains. The Departnment shall initially
eval uate and determ ne the conpensability of any injury that
is the subject of a workers' conpensation claim and provide
for the admnistration and paynent of such a claimfor al
State agencies. The Director may del egate to any agency with
the agreenment of the agency head the responsibility for
evaluation, admnistration, and paynent of that agency's
cl ai ms.

(11) Any plan for public lTability sel f-insurance
i npl emented wunder this Section shall provide that (i) the

Department shall attenpt to settle and may settle any public
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l[tability claim filed against the State of Illinois or any
public liability claimfiled against a State enpl oyee on the
basis of an occurrence in the course of the enployee's State
enpl oynment; (ii) any settlenment of such a claim nust be
approved by the Dorector and, in cases of settlenents
exceeding $100,000, by the Governor; and (iii) a settlenent
of any public liability claimagainst the State or a State
enpl oyee shall require an unqualified rel ease of any right of
action against the State and the enployee for acts within the
scope of the enployee's enploynent giving rise to the claim

Whenever and to the extent that a State enpl oyee operates
a nmotor vehicle or engages in other activity covered by
sel f-insurance under this Section, the State of Illinois
shall defend, indemify, and hold harmess the enployee
against any claimin tort filed against the enployee for acts
or om ssions wthin the scope of the enployee's enploynent in
any proper judicial forumand not settled pursuant to this
subdivision (11), provided that this obligation of the State
of Illinois shall not exceed a maximum liability of
$2, 000,000 for any single occurrence in connection with the
operation of a motor vehicle or $100,000 per person per
occurrence for any other single occurrence, or $500, 000 for
any single occurrence in connection wth the provision of
medi cal care by a |licensed physician enpl oyee.

Any claims against the State of Illinois wunder a
self-insurance plan that are not settled pursuant to this
subdivision (11) shall be heard and determ ned by the Court
of Cains and may not be filed or adjudicated in any other
forum The Attorney Ceneral of the State of Illinois or the
Attorney Ceneral's designee shall be the attorney wth
respect to all public liability self-insurance clainms that
are not settled pursuant to this subdivision (11) and
therefore result in litigation. The paynent of any award of

the Court of Clains entered against the State relating to any
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public liability self-insurance claimshall act as a release
agai nst any State enpl oyee involved in the occurrence.

(12) Admnister a plan the purpose of which is to nake
paynents on final settlenents or final j udgment s in
accordance wth the State Enpl oyee Indemnification Act. The
pl an shall be funded through appropriations fromthe GCeneral
Revenue Fund specifically designated for that purpose, except
that indemification expenses for enpl oyees of the Departnment
of Transportation, the Illinois State Police, and the
Secretary of State shall be paid from the Road Fund. The
term "enpl oyee" as used in this subdivision (12) has the sane
meani ng as under subsection (b) of Section 1 of the State
Enpl oyee I ndemification Act . Subj ect to sufficient
appropriation, the Director shall approve paynent of any
claimpresented to the Director that is supported by a final
settlement or final judgnent when the Attorney Ceneral and
the chief officer of the public body agai nst whose enployee
the claim or cause of action is asserted certify to the
Director that the claim is in accordance wth the State
Enpl oyee Indemification Act and that they approve of the
paynent. |In no event shall an amount in excess of $150, 000
be paid fromthis plan to or for the benefit of any clai mant.

(13) Admnister a plan the purpose of which is to nake
paynents on final settlements or final judgnments for enployee
wage clains in situations where there was an appropriation
relevant to the wage claim the fiscal year and | apse period
have expired, and sufficient funds were available to pay the
claim The plan shall be funded through appropriations from
the General Revenue Fund specifically designated for that
pur pose.

Subject to sufficient appropriation, the Director is
authorized to pay any wage claimpresented to the Director
that is supported by a final settlenent or final judgnent

when the chief officer of the State agency enploying the
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claimant certifies to the Director that the claimis a valid
wage claimand that the fiscal year and |apse period have
expired. Paynent for clainms that are properly submtted and
certified as valid by the Director shall include interest
accrued at the rate of 7% per annumfromthe forty-fifth day
after the clains are received by the Departnent or 45 days
from the date on which the anobunt of paynent is agreed upon
whi chever is later, until the date the clains are submtted
to the Conptroller for paynent. Wien the Attorney General has
filed an appearance in any proceedi ng concerning a wage claim
settlenment or judgnment, the Attorney Ceneral shall certify to
the Director that the wage claimis valid before any paynment
is made. In no event shall an anpbunt in excess of $150, 000
be paid fromthis plan to or for the benefit of any claimant.
Not hing in Public Act 84-961 shall be construed to affect
in any manner the jurisdiction of the Court of Cains
concerni ng wage cl ai ns nade against the State of Illinois.
(14) Prepare and, in the discretion of the D rector,
inpl ement a program for self-insurance for official fidelity
and surety bonds for officers and enpl oyees as authorized by
the O ficial Bond Act.
(Source: P.A 91-239, eff. 1-1-00.)
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