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AVENDVENT TO HOUSE BI LL 3119
AMENDMVENT NO. . Anend House Bill 3119 by replacing

everything after the enacting clause with the foll ow ng:

"Section 5. The MNursing Honme Care Act is anended by

adding Article 111 B as foll ows:

(210 I'LCS 45/ Art. Heading 111B new)
ARTICLE 111 B. ELECTRONI C MONI TORI NG OF RESI DENT' S ROOM

(210 ILCS 45/3B-5 new
Sec. 3B-5. Definitions. As used in this Article:

"Aut hori zed electronic nonitoring" neans the placenent of

an el ectronic nmonitoring device in the roomof a resident of

a facility and nmaking tapes or recordings with the device

after making a request to the facility to allow electronic

nmoni t ori ng.

"El ectronic nmoni tori ng devi ce" i ncl udes Vi deo

surveillance caneras installed in the roomof a resident.

"Electronic nmonitoring devi ce" does not i ncl ude an

electronic, nechanical, or other device that is specifically

used for the nonconsensual interception of wire or electronic

conmuni cati ons.
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(210 ILCS 45/ 3B-10 new)
Sec. 3B-10. Civil liability.

(a) It is a defense to prosecution under any law of this

State under which it is an offense to i nt er cept a

conmuni cati on or di scl ose or use an i ntercepted

communi cation, that the comuni cation was intercepted by an

el ectronic nonitoring device placed in the roomof a resident

of afacility.

(b) This Article does not affect whether a person may be

held to be civilly liable under any other |law in connection

with placing an electronic nonitoring device in the roomof a

resident of a facility or in connection wth wusing or

disclosing a tape or recording nade by the device except as

specifically provided by this Article or to the extent that

liability is affected by a consent or waiver signed under

this Article or the fact t hat aut hori zed el ectronic

nmonitoring is required to be conducted with notice to persons

who enter a resident's room

(210 |1 LCS 45/ 3B- 15 new)

Sec. 3B-15. Covert use of electronic npnitoring device;

liability of Departnent or facility.

(a) For the purposes of this Article, the placenent and

use of an electronic nonitoring device in the roomof a

resident is considered to be covert if (i) the placenent and

use of the device is not open and obvious and (ii) the

facility and the Departnent are not inforned about the device

by the resident, by a person who placed the device in the

room or by a person who i s using the device.

(b) The Departnment and the facility nay not be held to

be civilly liable in connection with the covert placement or

use of an electronic nonitoring device in the roomof a

resi dent.
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(210 ILCS 45/ 3B-20 new)

Sec. 3B-20. Requi red formon adnmi ssion. The Department

by rule shall prescribe a formthat nust be compl eted and

signed on a resident's adnission to a facility by or on

behalf of the resident. The form nust state all of the

(1) That a person who pl aces an el ectronic

monitoring device in the roomof a resident or who uses

or discloses a tape or other recordi ng nade by the device

may be civilly liable for any unlawful violation of the

privacy rights of another.

(2) That a person who covertly places an el ectronic

monitoring device in the room of a resident or who

consents to or acquiesces in the covert placenent of the

device in the roomof a resident has waived any privacy

right the person may have had in connection wth inmages

or sounds that may be acquired by the device.

(3) That a resident or the resident's qguardian or

| egal representative is entitled to conduct authorized

electronic nonitoring under this Article and that, if the

facility refuses to pernmt the electronic nonitoring or

fails to make reasonabl e physi cal accommpdati ons for the

aut hori zed electronic nonitoring, the person should

contact the Departnent.

(4) The basic procedures that nust be followed to

request authorized electronic nonitoring.

(5) The manner in which this Article affects the

| eqgal requirenent to report abuse or neqlect when

electronic nonitoring i s being conduct ed.

(6) Any other information regarding covert or

authorized electronic nonitoring that the Departnent

consi ders advisable to include on the form

(210 I LCS 45/ 3B-25 new)
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Sec. 3B-25. Authorized electronic nonitoring; who may

(a) |If aresident has the capacity to request electronic

monitoring and has not been judicially declared to | ack the

required capacity, only the resident may request authorized

el ectronic nonitoring under this Article, notw thstanding the

terns of any durable power of attorney or simlar instrunent.

(b) If a resident has been judicially declared to | ack

the capacity required for taking an action such as reqguesting

electronic nonitoring, only the guardian of the resident nay

request electronic monitoring under this Article.

(c) If a resident does not have capacity to request

electronic nonitoring but has not been judicially declared to

lack the required capacity, only the leqgal representative of

the resident nay request electronic nonitoring under this

Article. The Departnent by rule shal | prescri be (i)

guidelines that wl| assist the facility, fanmly nenmbers of

residents, advocates for residents, and other interested

persons in determning when a resident |acks the required

capacity and (ii) who nay be considered to be a resident's

|l egal representative for purposes of this Article, including

persons who may be considered the | egal representative under

the terns of an instrunent executed by the resident when the

resi dent had capacity and persons who may becone the | eqgal

representative for the limted purpose of this Article under

a procedure prescribed by the Departnent.

(210 | LCS 45/ 3B-30 new)

Sec. 3B-30. Authorized electronic nonitoring; form of

request:; consent of other residents in room

(a) A resident or the guardian or |leqgal representative

of a resident who wishes to conduct authorized electronic

monitoring nust make the request to the facility on a form

prescri bed by the Departnent.
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(b) The formprescribed by the Departnent nust require

t he r esi dent or t he resident's quar di an or |eqgal

representative to do all of the follow ng:

(1) Release the facility fromany civil liability

for a violation of the resident's privacy rights in

connection with the use of the electronic nonitoring

devi ce.

(2) Choose, when the electronic nonitoring device

is a video surveillance canera, whether the canera wl|

al ways be unobstructed or whether the canera should be

obstructed in specified circunstances to protect the

dignity of the resident.

(3) If the resident resides in a nulti-person room

obtain the consent of other residents in the room using

a formprescribed for this purpose by the Departnent, or

ensure that the canera is focused on the resident for

whom the nonitoring i s requested.

(c) Consent under item(3) of subsection (b)) may be

given only by the foll ow ng:

(1) The other resident or residents in the room

(2) The quardian of the other resident in the room

if the person has been judicially declared to | ack the

requi red capacity.

(3) By the legal representative who under Section

25 nmay request electronic nonitoring on behalf of the

other resident in the room if the person does not have

capacity to sign the formbut has not been judicially

declared to lack the required capacity.

(d) The formprescribed by the Departnent under item (3)

of subsection (b) nust <condition the consent of another

resident in the roomon the other resident also releasing the

facility from any civil liability for a violation of the

person's privacy rights in connection with the use of the

el ectronic nonitoring device.
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(e) Another resident in the room nmay (i) when the

proposed el ectronic nonitoring device is a video surveill ance

canera, condition consent on the canera being pointed away

from the consenting resident and (ii) condition consent on

the use of an audio electronic nonitoring device being

limted or prohibited.

(f) If aut hori zed el ectronic monitoring 1S being

conducted in the roomof a resident and another resident is

moved into the room who has not vyet consented to the

electronic nonitoring, the resident or resident's quardi an or

| egal representative nust ensure that the canera is focused

only on the resident for whomthe nonitoring i s requested.

(g) The Departnent nmay include other information that

the Department considers to be appropriate on either of the

forns that the Departnent is required to prescribe under this

Secti on.

(h) The Departnent nmay adopt rul es prescribing the place

or places that a form signed under this Section nust be

mai ntai ned and the period for which it nust be nmintai ned.

(i) Authorized electronic nonitoring my not comrence

until all request and consent forms required by this Section

have been conpleted and returned to the facility and nmust be

conducted in accordance with any linitation placed on the

nmonitoring as a condition of the consent given by or on

behal f of another resident in the room

(1) If the other residents in the roomobject to the

monitoring, the facility nust allow the resident for whomthe

monitoring request is nade to occupy the bed farthest from

the door in order to protect the privacy rights of the other

residents in the room

(210 I LCS 45/3B-35 new)

Sec. 3B-35. Authorized electronic npnitoring; gqgeneral

provi si ons.
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(a) Afacility shall pernit a resident or the resident's

quardian or legal representative to nonitor the roomof the

resi dent through the use of electronic nonitoring devices.

(b) The facility shall require a resident who conducts

authorized electronic nonitoring or the resident's quardi an

or legal representative to post and nmintain a conspi cuous

notice at the entrance to the resident's room The notice

must state that the roomis being nonitored by an electronic

nmoni tori ng devi ce.

(c) Authorized electronic npnitoring conducted under

this Article is not conpul sory and nmay be conducted only at

the request of the resident or the resident's quardian or

| egal representative.

(d) A facility may not refuse to admit an individual to

residency in the facility and nay not renpve a resident from

the facility because of a request to conduct authorized

electronic nonitoring. A facility may not renove a resident

from the facility because covert electronic nonitoring is

bei ng conducted by or on behalf of a resident.

(e) A facility shal | make r easonabl e physi ca

accommodation for authorized electronic nmonitoring, including

(i) providing a reasonably secure place to nount the video

surveill ance camera or other electronic npnitoring device and

(ii) providing access to power sources for the Vi deo

surveill ance canera or other electronic nonitoring device.

(f) The resident or the resident's quardi an or |eqal

representative nmust pay for all costs associated with

conducting electronic nonitoring, other than the costs of

electricity. The resident or the resident's guardi an or | eqgal

representative is responsible for all costs associated wth

t he installation of the equipnent and maintaining the

equi pment .

(g) Afacility nmay require an electronic nonitoring

device to be installed in a manner that is safe for
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residents, enployees, or visitors who may be novi ng about the

room The Department nay adopt rules regarding the safe

pl acenent of an electronic nonitoring device.

(h) If authorized electronic nonitoring iS conducted,

the facility nmay require the resident or the resident's

quardi an or legal representative to conduct the electronic

nmonitoring in plain view

(i) The person who requests the electronic nopnitoring

shall maintain control of all tapes or recordings resulting

fromthe nonitoring.

(210 ILCS 45/ 3B-40 new)

Sec. 3B-40. Reporti ng abuse and negl ect.

(a) For purposes of the duty to report abuse or negl ect

under Section 2-107 of this Act, a person who is conducting

electronic nonitoring on behalf of a resident under this

Article is considered to have viewed a tape or recordi ng nmade

by the electronic monitoring device within 30 days after the

date the tape or recording i s nade.

(b) If aresident who has capacity to deternine that the

resident has been abused or negl ected and who i s conducti ng

electronic nonitoring under this Article gives a tape or

recording made by the electronic nonitoring device to a

person and directs the person to view the tape or recording

to determne whether abuse or neglect has occurred, the

person to whomthe resident gives the tape or recording is

considered to have viewed the tape or recording within 14

days after the date the person receives the tape or recordi ng

for purposes of the duty to report abuse or neqlect under

Section 2-107 of this Act.

(c) A person is required to report abuse based on the

person's viewing of a tape or recording only if the incident

of abuse is acquired on the tape or recording. A person is

required to report neql ect based on the person's viewing of a
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tape or recording only if it is clear fromviewing the tape

or recording that neql ect has occurred.

(d) If abuse or neqglect of the resident is reported to

the facility and the facility requests a copy of any rel evant

tape or recording nade by an electronic nonitoring device,

the person who possesses the tape or recordi ng shall provide

the facility with a copy at the facility's expense.

Section 99. Effective date. This Act takes effect on July
1, 2004.".
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